





naa edandi National Training Center 


wi 


Course Number 1620-02 





June 1999 


Overview of BLM's 
NEPA Process 


BLM Library 

Denver Fecdera! Center 
Bldg. 50, OC-521 

P.O. Box 25947 


Denver, CO 80225 











Overview of BLM’s 


NEPA Process 


BLM 


Desktop Reference 


BLM Library 


Denver Federal Center 


June 1999 Bldg. 50, OC-524 
P.O. Box 25047 
Denver, CO 80225 


Table of Contents 


The Basics ----------------------------------------------------------------------------- 
le NEPA Principles -------------------------------------------------------------- 
a CEQ NEPA Principles ------------------------------------------------------ 
3. BLM NEPA Principle ------------------------------------------------------- 
4. Appeal-Proof NEPA Documents ------------------------------------------ 
Screening ------------------------------------------------------------------------------- 
i Define the Proposal/Action ------------------------------------------------- 
a Six Critical Screening Questions ------------------------------------------- 
3} Screening Process Diagram ------------------------------------------------- 
BLM NEPA Administrative Procedures and Documentation Requirements --- 
1 Exceptions From BLM NEPA Requirements ----------------------------- 
2. Administrative Determination ----------------------------------------------- 
3. Categorical Exclusion -------------------------------------------------------- 
4 Environmental Assessment Level Analysis -------------------------------- 
> Environmental Impact Statement Level Analysis ------------------------- 
6. Other NEPA Requirements -------------------------------------------------- 
a. Limitations on Actions ---------------------------------------------- 
b. Eliminating Duplication --------------------------------------------- 
Cc; Plan Amendment Timing Requirements --------------------------- 


Management Tools For Efficiency 
Incorporation By Reference ------------- 


eos a te 


] 
2 
AY 
4 
5 


Inform 


Sd sede Arts o Race ae 


ed Decisionmaking 
Consultation ------------------------------- 


Tiering ------------------------------------------------------------------------- 
Supplementing ---------------------------------------------------------------- 


Adoption ----------------------------------- 
Contracting Points ------------------------ 
Management G@onsideratlionsis-sere teceseate yore ees eee Ss 
a. Managing the Process ----------- 
b. Writing Tips ---------------------- 
Environmental Analysis Process Components 
Determining the Scope ------------------- 
A lternativesietes =e eee 


eee meee ee we eo em ee ee eee we ee ee ee eee == 


Critical Elements of the Human Environment ----------------------------- 


Assessing Environmental Consequences 


Determining Significance ---------------------------------------------------- 


Coordination ------------------------------------------------------------------ 
Cooperating Agency, Lead Agency and Joint Lead Agency Status ---- 


Public. Involvement #-22-4ss>see-eo2<-5s556 


Partnerships or Shared Decisionmaking 


li 


6. Reviewing Other Agency Environmental Documents -------------------- ot 
Appeals and Plan Protests ------------------------------------------------------------ 45 
1 Appeals ------------------------------------------------------------------------ 45 
2 Plan Protests ------------------------------------------------------------------ 46 
Implementation and Monitoring ----------------------------------------------------- 49 
i: Implementing the Decision -------------------------------------------------- 49 
rh NEPA Monitoring ------------------------------------------------------------ 49 
Rules of Thumb ------------------------------------------------------------------------ 51] 
i General Rules of Thumb ----------------------------------------------------- 51 
ae Rules of Thumb Specific to EA-Level Analysis --------------------------- of 
3. Rules of Thumb Specific to EIS-Level Analysis -------------------------- 51 
Glossary -------------------------------------------------------------------------------- 53 
Appendixes ----------------------------------------------------------------------------- 47 
i NEPA Statutory, Regulatory, and Guidance Documents ---------------- 1-1] 
2. DOI and BLM Categorical Exclusion Lists -------------------------------- 2-1 
a Contracting Discussion Points ---------------------------------------------- 3-1 
4. Using Available Research ---------------------------------------------------- 4-] 
=? Cooperating Agency, Lead Agency and Joint Lead Agency Status Q&As 5-1 
6. General and Program Specific Appeal Procedure Checklists ------------ 6-1 








The Basics 


The National Environmental Policy Act (NEPA) was signed into law on January 1, 1970. The 
President's Council on Environmental Quality (CEQ) issued final Regulations for Implementing 
the Procedural Provisions of NEPA on November 29, 1978. The only change in the CEQ 
Regulations became final in April 1986. This change in Section 1502.22 eliminated the 
requirement to do a worst case analysis. 


In addition to the CEQ Regulations, BLM's NEPA guidance consists of one Manual Section (MS 
1790) and a NEPA Handbook (BLM Handbook H-1790-1). BLM also complies with 
Departmental NEPA Guidance provided in Departmental Manual - 516 DM 1-7. Appendix 1 
contains a listing of NEPA Statutory, Regulatory, and Guidance Documents applicable to BLM. 


The National Environmental Policy Act and the CEQ regulations establish the guiding principles 
for safe guarding the environment and directing agencies on how to make better decisions. 


1. National Environmental Policy Act Principles (NEPA Section 101) 
NEPA declares that the Federal Government's continuing policy is to create and maintain 
conditions under which people and nature can exist in productive harmony and fulfill the 
social, economic, and other requirements of present and future generations of Americans. 
According to NEPA, the Federal Government shall: 
- fulfill the responsibilities of each generation as trustee of the environment for succeeding 
generations; 
- assure for all Americans safe, healthful, productive, and aesthetically and culturally 
pleasing surroundings; 
- attain the widest range of beneficial uses of the environment without degradation, risk to 
health or safety, or other undesirable and unintended consequences; 
- preserve important historic, cultural, and natural aspects of our national heritage and 
maintain, wherever possible, an environment that supports diversity and variety of 
individual choice; | 
- achieve a balance between population and resource use that will permit high standards 
of living and a wide sharing of life's amenities; and 
- enhance the quality of renewable resources and approach the maximum attainable 
recycling of depletable resources. 


2 CEQ NEPA Principles 
a. The CEQ Regulations for Implementing NEPA provide the following 

guidance for NEPA compliance (40 CFR 1500.1): 
- NEPA procedures must ensure that environmental information is available to 
public officials and citizens before decisions are made and actions taken. Rather 
than amassing needless detail, NEPA documents must concentrate on issues that 
are significant to the action in question. 
- Itis not better documents but better decisions that count. NEPA's purpose is 


not to generate paperwork, even excellent paperwork, but to foster excellent 
action. The NEPA process is intended to help public officials make decisions 
based on understanding of environmental consequences, and take actions that 
protect, restore, and enhance the environment. 


b. The CEQ regulations direct that to the fullest extent possible federal agencies 
shall do the following (40 CFR 1500.2): 
- Interpret and administer the policies, regulations, and public laws of the United 
States in accordance with the policies set forth in NEPA and the CEQ regulations. 
- Prepare environmental documents that are concise, clear, and to the point and 
that are supported by evidence that agencies have made the needed environmental 
analyses. 
- Integrate the requirements of NEPA with other planning and environmental 
review procedures required by law or by agency practice so that all such processes 
run concurrently rather than consecutively. 
- Encourage and facilitate public involvement in decisions that affect the quality 
of the human environment. 


BLM NEPA Principle 

All BLM NEPA documents (e.g., draft, final, and supplemental environmental impact 
statements (EISs), findings of no significant impact (FONSIs), and environmental 
assessments (EAs)) and their supporting records make up BLM's NEPA analysis base. All 
NEPA documents (and supporting records) produced in support of resource management 
decisionmaking will update, maintain, and modify BLM's existing NEPA analysis base. 


Appeal-Proof NEPA Documents 

NEPA documents are not appealable because they are, by definition, analytical documents. 
Only a decision (or decision document) is appealable. According to case law, any decision 
based on a NEPA analysis that considers all relevant information and complies with 
the applicable procedural requirements as provided in the CEQ regulations, must be 
upheld. This is the key to adequate NEPA compliance. 


Screening 


Ji Define the Proposal/Action 
First, define the proposal or action to the level of detail needed to facilitate screening. 
Key Considerations: 
- How it would be implemented. (Design features, mitigation, etc.) 
- Where it would be implemented. 
- Indicate whether the proposal/action is internally or externally initiated. 
Identify applicable BLM authority regarding the proposal/action. 
- Provide enough detail to determine LUP conformance and the level of NEPA analysis 
and documentation needed. 


Pa Six Critical Screening Questions 
The screening process answers the following six questions: 
- Does the decision or action conform to the existing land use plan (LUP)? 
- Is the proposal or action an exception from BLM NEPA requirements? 
- Is the proposal or action listed as normally requiring an EIS? 
- Are existing analysis and documentation sufficient? 
- Is the proposal listed as a categorical exclusion? 
- Are the environmental impacts expected to be significant? 


a. Does the decision or action conform to the existing land use plan (LUP)? 
"Conformity or Conformance means that a resource management action shall be 
specifically provided for in the plan, or if not specifically mentioned, shall be 
clearly consistent with the terms, conditions, and decisions of the approved plan 
or plan amendment." (43 CFR 1601.0-5(b)) 

Key Considerations: 

- Does the LUP provide for or preclude the action? 
- Does the LUP call for a new decision? 

- Is the LUP silent? 


b. Is the proposal or action an exception from BLM NEPA requirements? 
Three major types of actions are exceptions from BLM NEPA procedural and 
documentation requirements: 

- Congressionally exempt actions 

- Certain emergency actions (hazmat accident cleanup, fire suppression, 
floods) 

- Rejections of proposed actions 

Key Points: 

- A determination that the decision or action is an exception from BLM 
NEPA requirements must be documented in the record. 

- This determination is made by the responsible official. 


Is the proposal or action listed as normally requiring an EIS? 

Actions normally requiring EISs (516 DM 6, Appendix 5.3) and other actions 

whose impacts are expected to be significant and that are not fully covered in an 

existing EIS must be analyzed in a new or supplemental EIS. An EIS should also 

be prepared if, after or while an EA is prepared, the impacts of the proposed action 

are determined to be significant or possibly significant. 

Major federal actions include: 

- Actions listed in 516 DM 6, Appendix 5.3. 

- Actions that either may or are expected to significantly affect the quality 
of the human environment. 

- Actions whose effects on the quality of the human environment are 
expected to be highly controversial. 


Are existing analysis and documentation sufficient? 

Actions that are at least to some extent covered in an existing EA or EIS prepared 

by BLM or another agency may not have to be analyzed in a new environmental 

document. Analysis should determine the adequacy of the coverage before 

concluding that an EA or EIS is not needed. 

How 1s this determined? 

- List all existing relevant environmental documents. 

- Analyze the adequacy of relevant NEPA documents using the seven 
criteria. 

Key Points: 

- A determination that the decision or action is adequately covered by BLM's 
NEPA analysis base must be documented in the record. 

- This determination is made by the responsible official. 


Is the proposal listed as a categorical exclusion? 

Actions on the list of categorical exclusions (516 DM 2, Appendix 1 and 516 DM 

6, Appendix 5.4) that are found through review not to meet any of the 10 

exceptions to categorical exclusion (516 DM 2, Appendix 2) need not be 

addressed in an EA or EIS. 

How is this determined? 

- Review the decision or action against the approved categorical exclusion 
(CX) list. Determined and adopted through agency procedures, BLM's 
categorical exclusions are listed in Departmental Manual 516 DM 6 
Appendix 5.4 (BLM) and 516 DM 2 Appendix 1 (DOI). 

If the decision or action is listed, 

- Apply the "test of the ten exceptions" to see if any apply. (see BLM NEPA 
Administrative Procedures and Documentation Requirements, Item 3.b.) 

Key Points: 

- A determination that the decision or action is categorically excluded from 
further NEPA analysis must be documented in the record. 

- This determination is made by the responsible official. 





Are the environmental impacts expected to be significant? 

An EIS should be prepared when 

- An action is expected to cause a significant impact. 

- The impacts of an action are likely to be highly controversial. 

- The action is related to other actions with individually insignificant but 
cumulatively significant impacts. 


Otherwise, an EA should be prepared, even when the preparer is uncertain and 
needs further analysis to determine significance. 


Responsible official for BLM means: 


The BLM line manager with the delegated responsibility to make a decision to 
authorize an action. The responsible official may not abdicate the decisionmaking 
role to anyone else. 
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Screening Process Diagram 


Subsequent Analysis/Documentation 
Define Proposal/Action 


Vv 
(Six Critical Screening Questions) 
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BLM NEPA Administrative Procedures and Documentation Requirements 
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Exceptions From BLM NEPA Requirements 


Three major types of actions are exceptions to BLM NEPA procedural or documentation 
requirements: 


Congressionally Exempt Actions 
Certain Emergency Actions 
Rejections of Proposed Actions 


Congressionally Exempt Actions 

Some actions are Congressionally exempt from NEPA compliance. There are no 

rules for this rare exclusion. Basically, it is whatever Congress chooses to exclude. 

Some examples include: 

- The Alaska Pipeline 
The Alaska Pipeline was excluded but only after the third draft EIS was in 
preparation and it looked like the proposed project would be tied-up in 
legal squabbles for many years. 

- Kerr-McGee Land Sale 
The Kerr-McGee land sale involving 3,700 acres of public land near Las 
Vegas was excluded from NEPA by Congress so that industrial use of the 
land could be made as quickly as possible. The presence or absence of 
significant impacts was not necessarily an issue in this Congressional 
decision. 


Certain Emergency Actions 

Certain emergency circumstances that require immediate action, though they may 
have significant environmental impacts, are exempt from CEQ's regulatory 
provisions for implementing NEPA. 


In the event of an emergency, immediately take any action needed to prevent or 
reduce risks to public health or safety or serious resource losses. Federal 
regulations (40 CFR 1506.11) and the Departmental Manual (516 DM 5.8) require 
that both CEQ and DOI's Office of Environmental Policy and Compliance (OEPC) 
be consulted concerning NEPA compliance in such an event. Only portions of the 
action directly relating to the emergency will be discussed. Other portions of the 
action, followup actions, and related or connected actions remain subject to NEPA 
requirements before they may be taken. 


- Flood Control 
An example of an emergency exemption granted by CEQ is the Clark 
County flood control project. A draft EIS had been completed for several 
flood control dams protecting Las Vegas, NV. The final EIS had been 


started but had not been completed. At the request of the city and BLM, 
CEQ authorized the immediate construction of just one of the dams 
(without the FEIS being completed) so that construction could be started 
and finished before the start of the hazardous flooding season. (Public 
record had shown little opposition to the project). 

- Fire Suppression 
Wildfire suppression is probably the most common emergency exception 
from the NEPA process within BLM. Rehabilitation of the site would also 
be exempt to the extent that it constituted an emergency protection of 
resources. Long-term rehabilitation, development, or other uses of the 
burned-over area would generally not be exempt from NEPA. 

- Search and Rescue Activities 

- Hazardous Material Accident Site Cleanup 


c. Rejections of Proposed Actions 
Certain actions may be rejected under other statutory or regulatory authority such 
as 
. Proposals that do not conform to the LUP and do not warrant further 
consideration, or 
- The proposal is not within BLM’s authority to approve. 


d. Administrative procedures for exceptions from BLM NEPA requirements: 
- A determination that the decision or action is an exception from BLM 
NEPA requirements must be documented in the record. 
- This determination is made by the responsible official. 


Administrative Determination (AD) 

Existing environmental analyses should be used in analyzing xnpacts of a proposed action 
to the extent possible and appropriate. This approach bujlds on work that has already 
been done, avoids redundancy, and provides a coherent and logical record of the analytical 
and decisionmaking process. 


CEQ regulations encourage us to make the beSt use of existing NEPA documents and to 
avoid redundancy and unneeded paperwork through tiering, supplementing, incorporation 
by reference, or adoption. 


Making the best use of existing documents may also mean reviewing them and 

determining through any administrative means that an EA or EIS currently in place already 
adequately covers NEPA ‘equirements. Analyzing existing documents to determine if 
they already adequately cover NEPA requirements for a given proposed action, is 
sometimes informalfy called the "administrative determination process." In simple terms, if 
an EA or EIS has been completed and a determination has been made that an action or set 
of actions isStill covered and appropriate, another EA or EIS does not need to be 





prepared. However, if an existing document does not fully cover the proposed action, 
then a new NEPA document must be prepared. 


In the BLM the existence of previously prepared environmental docufnents related to the 
proposed action is the norm rather than the exception. The EIS prepared when 
developing a resource management plan (RMP) provides NEPA céverage for many 
actions affecting the public lands and resources. Thus, a review Of the relevant RMP and 
its associated EIS (RMP/EIS) is essential. : 


Relevant existing EAs and EISs should be reviewed to detefmine if the proposed action is 
already fully covered. If an existing EA or EIS, either prepared by the BLM or prepared 
by another agency with the BLM as a cooperating agengy (40 CFR 1506.3(c)), fully 
covers the proposed action, then a decision on the actyon may be made without any further 
NEPA analysis. If an existing EIS prepared by another agency without BLM as a 
cooperating agency fully covers the proposed actigh, then BLM must adopt the document 
before proceeding on the action (40 CFR 1506.3¥ 


An administrative determination is a determination by BLM that NEPA documentation 
previously prepared by the BLM fully coverg a proposed action (site specific) and no 
additional analysis is needed. 

Key Points: 

- This determination is made by the responsible official. 

- This determination must be documénted in the record. 

- Decisions may be administratively appealed under 43 CFR Part 4. 


Administrative Determination/Process 

- Identify Existing Relevant BLM NEPA Documents 
- Conduct Review 

- Analyze Results of the Review 

- Document the Determjhation 


a. Relevant Existing Documents Include: 
- EISs assogiated with BLM resource management plans 
- EISs or KAs associated with BLM plan amendments 
- EISs of EAs on BLM programmatic actions 
- EISsfr EAs with BLM activity or project plans 
- EIS or EAs prepared by other agencies where BLM has formally been a 
cooperating agency. 


b. Vriteria For NEPA Adequacy In An Existing Document 
1) The new proposed action is a feature of or essentially the same as the 
alternative selected in the document being reviewed. 
(2) A reasonable range of alternatives to the new proposed action was analyzed in 
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the document being reviewed; i.e., there are no unresolved conflicts inyolving 
alternative resource uses for the proposed action. 

(3) The information or circumstances upon which the document beyng reviewed 
are based are still valid and germane to the new proposed action; ve., 
circumstances have not significantly changed and no significant new information 
has surfaced. 

(4) The methodology and analytical approach used in the dogument being 
reviewed is appropriate for the new action. 

(5) The direct and indirect impacts of the new proposed a¢tion do not significantly 
differ from, or essentially the same as, those identified inAhe document being 
reviewed. 

(6) The new proposed action, if implemented, would/not significantly change the 
cumulative impact analysis, i.e., is within the range Of reasonable, foreseeable 
developments contemplated in the document being reviewed. 

(7) Public involvement in the document being reviewed provides suitable coverage 
for the new proposed action. 


Analyze the Results of the Review 

The review is intended to determine if exigting documents satisfy NEPA analysis 
requirements for the proposed action under consideration. 

- Ifall-of the above criteria are met, additional analysis will not be needed to 
satisfy NEPA requirements. 

- If some or all of the above criteri@are not met, anew NEPA document must be 
prepared. The new document may tier to, supplement, or incorporate by reference 
parts or all of an existing documént. 


Documentation For Administrative Determinations 

Although an administrativeMetermination has no format or content requirements, 
the following items are syggested. 

- Describe the new proposed action/decision. 

- Document that the proposal/decision conforms to the land use plan. 

- Name the EIS or/A that was reviewed. 

- State that the EAS or EA reviewed satisfied the above seven criteria. 

- List all mitigation to be applied (design features and mitigation measures). 

- Describe any additional consultation and coordination with other agencies and 
affected interests. 


Suggested wording might be as follows: 

"BLM has determined that this proposal conforms to the land use plan, that NEPA 
docurhentation previously prepared by the BLM fully covers the proposal, and that 
no Additional analysis (neither an EA nor EIS) is needed. The action will be 
implemented subject to the stipulations attached to the authorizing document." 
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Categorical Exclusions (CX) 

Categorical exclusion means a category of actions that federal agencies have determined 
not to significantly affect the quality of the human environment (individually or 
cumulatively) and for which, therefore, neither an EA nor an EIS is required (40 CFR 
1508.4). BLM managers are encouraged to apply categorical exclusions where suitable to 
reduce paperwork and speed implementation of the decision. 


Department of the Interior policy requires that categorically excluded actions be subjected 
to a NEPA determination process to see if they meet any exceptions to categorical 
exclusion (516 DM 2). Therefore, each time a categorical exclusion is used, the required 
determination must be made, even though neither the CEQ regulations, the Department, 
nor BLM require the review process to be documented. 


Note: An EA may be prepared for proposed actions otherwise excluded when the 
manager thinks an EA would be helpful in planning or decisionmaking (40 CFR 
1501.3 and 516 DM 3.2 B). 

The categorical exclusion process includes the following: 

- Verify that the new proposal is listed as one of BLM's CXs. 

- Apply the "Test of Ten Exceptions" listed below. 

- Make a determination and document as appropriate. 


a. Verify That the Decision/Action Is Listed as One of BLM's CXs 
Review the departmental and BLM lists of categorical exclusions to determine if 
the proposed action falls into one of the listed categories. (See 516 DM 2, 
Appendix 1 for DOI's list of categorical exclusions.) BLM's list of categorical 
exclusions is published as part of the Departmental Manual under 516 DM 6, 
Appendix 5.4. The two lists should never be used separately since the BLM list is 
an extension of the departmental list. Appendix 2 contains both lists. 


b. Review the Ten Exceptions to Categorical Exclusion 
Check the proposed action against the following list of exceptions to determine if 
any of them apply (516 DM 2, Appendix 2). 
Exceptions to categorical exclusions include: 
(1) Adverse Effects to Public Health and Safety. 
Have significantly adverse effects on public health or safety. 
(2) Adverse Effects on Unique Geographic Characteristics. 
Have adverse effects on such unique geographic characteristics as historic or 
cultural resources, parks, recreation or refuge lands, wilderness areas, wild or 
scenic rivers, sole or main drinking water aquifers, prime farmlands, wetlands, 
floodplains, or ecologically significant or critical areas, including those listed on the 
Department's National Register of Natural Landmarks. 
(3) Highly Controversial Environmental Effects. 
Have highly controversial environmental impacts. 


(4) Highly Uncertain and Potentially Significant Effects. 

Have highly uncertain and potentially significant environmental effects or ore 
unique or unknown environmental risks. 

(5) Establish a Precedent For Future Actions. 

Establish a precedent for future actions or represent a decision in principle about 
future actions with potentially significant environmental effects. 

(6) Individually Insignificant, But Cumulatively Significant Effects. 

Are directly related to other actions with individually insignificant but cumulatively 
significant environmental effects. 

(7) Adverse Effects on National Register of Historical Places Properties. 
Adversely affect properties listed or eligible for listing on the National Register of 
Historic Places. 

(8) Adverse Effects on Threatened and Endangered Species or Critical Habitat. 
Adversely affect species listed or proposed for listing on the List of Endangered or 
Threatened Species, or adversely affect designated critical habitat for these species. 
(9) Compliance With EO 11988, EO 11990, or Fish and Wildlife Coordination 
Act. Requires compliance with Executive Order 11988 (Floodplain Management), 
Executive Order 11990 (Protection of Wetlands), or the Fish and Wildlife 
Coordination Act. 

(10) Threaten to Violate a Federal, State, Local, or Tribal Law or Requirement. 
Threaten to violate federal, state, local, or tribal law or requirements imposed for 
protecting the environment. 


Suggested Documentation for the CX 

If one or more exceptions are found to apply to the proposed action, determine 
whether the proposal can be modified to prevent it from triggering the exceptions. 
If this can be done and, if applicable, the proponent agrees to the change, then the 
proposed action may be modified and categorically excluded. If the proposed 
action cannot be modified or the proponent refuses to accept a proposed change, 
prepare an EA or EIS. 


If none of the exceptions are determined to apply to the proposed action (or 
modified action), then it may be categorically excluded. 


Although there are no requirements for documenting a CX, the following items are 
suggested. 

- Describe the new proposed action/decision. 

- Document that the proposal/decision conforms to the land use plan. 

- State where the action is found in the CX list. 

- State that none of the Ten Exceptions apply. 

- List all mitigation to be applied (design features and mitigation measures). 

- Describe all site specific consultation and coordination with other agencies and 
affected interests. 





Suggested wording might be as follows: 

"BLM has determined that this decision or action conforms to the land use plan, 
that none of the 10 exceptions apply, and that therefore neither an EA nor EIS is 
needed. The decision or action will be implemented subject to the stipulations 
attached to the authorizing document." 


Environmental Assessment Level Analysis 

A concise public document ... that serves to: 

- Briefly provide sufficient evidence and analysis for determining whether to prepare an 
EIS or a FONSI 

- Aid an agency's compliance with NEPA when no EIS is necessary. 

- Facilitate preparation of an EIS when one is necessary. (40 CFR 1508.9) 


a. 


Environmental Assessment Content Requirements 

An EA shall include brief discussions of: 

- The need for the proposal. 

- Alternatives as required by section 102(2)(E) of NEPA. 

("Study, develop, and describe appropriate alternatives to recommended 
courses of action in any proposal which involves unresolved conflicts concerning 
alternative uses of available resources.") 

- The environmental impacts of the proposed action and alternatives. 
- A listing of agencies and persons consulted. 


Other (Required and Optional) Content Items 
(1) Identifying Information: 
- Title, EA number, and type of project (Required) 
- Location of proposal (Required) 
- Name and location of preparing office (Required) 
- Lease, serial, or case file number (Required Where Applicable) 
- Applicant name (Required If Applicable) 
- Date of preparation (Required) 
- List of preparers (Recommended) 
(2) Information on Related Programs, Plans or Policies: 
- Conformance with existing RMPs or MFPs (Required) 
- Relationship to Statutes, Regulations, Policies, Plans or Other 
Environmental Analyses (Recommended) 
(3) Other Information: 
- Alternatives considered but not analyzed in detail (Optional) 
- Description of the Affected Environment (Optional) 


Finding Of No Significant Impact (FONSI) 
A finding of no significant impact means; 
"A document by a Federal agency briefly presenting the reasons why an action, not 


otherwise excluded, will not have a significant impact on the human environment 
and for which an EIS, therefore, will not be prepared." 

It shall include: 

- The EA or a summary of it. 

- Note any other environmental documents related to it. 

- Present substantive reasons for finding no significant impact. 

- A formal determination by the responsible official. (40 CFR 1508.13) 


Decision Record (DR) 
Decisions are to be documented in accordance with program-specific 
requirements. In the absence of such guidance on content or format, the following 
guidance is provided. 
- Name the selected alternative. 
- Describe as precisely as possible specific features of the decision. 
- List mitigation measures which have been selected to be implemented. 
- Describe any limitations on when the decision may be implemented. 
- Name the FONSI and EA supporting the decision. 
Provide the rationale for the decision, and state that the decision conforms to 
the LUP. 
- A compliance and monitoring plan may also be included. 
- The DR must be signed by the responsible official. 


Required Documents and Public Participation 
Note: There are no such things as “draft,” “final,” “supplemental,” or “revised” 
EAs. Just produce a new EA. 
(1) Environmental Assessment (EA) 
(Invite the appropriate level of public involvement in accordance with the 
CEQ regulations 40 CFR 1506.6(b)) 
(2) Finding of No Significant Impact (FONSI 

(a) The agency shall make the FONSI available to the affected public 
as specified in CEQ regulations section 1506.6. Otherwise it ma 
be made available upon request. 

(b) In certain limited circumstances the agency shall make the FONSI 
available for public review for 30 - Days before the agency makes 
its final determination (FONSI or whether to prepare an EIS) and 
before the action may begin. 

The Circumstances are: 
- The proposed action is, or is closely similar to, one which 
normally requires the preparation of an EIS, or 
- The nature of the proposed action is one without precedent. 
(CEQ Regs. 1501.4(e)) 
(3) The Decision Record, FONSI, and EA 

Should be sent to the affected public, otherwise, shall be made available 

upon request. 
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f. EA-Level Analysis Timing Requirements 


Without a Public Review Period 


Determine the Scope 
Vv 
Vv 

Prepare EA Document 
Vv 
Vv 

Prepare and Sign FONSI 

Vv 


Vv 
Prepare and Sign Decision Record (DR) 
Vv 
Vv 
NOA* for DR/FONSI/EA 
Initiating 
30-day Appeal 
Period 


With a Public Review Period 


Determine the Scope 
Vv 
Vv 

Prepare EA Document 
Vv 
Vv 

Prepare Unsigned FONSI 

Vv 


Vv 
Notice of Availability (NOA)* 


Unsigned FONSI and Supporting EA 
Vv 


Vv 30-day Public 
Vv Review and 
vV Comment Period 
Vv 


Prepare and Sign FONSI and Supporting EA 


Vv 
Prepare and Sign DR 
Vv 


NOA* for DR/FONSI/EA 
Initiating 
30-day Appeal 
Period 


9 These NOAs do not have to be published in the Federal Register. 


Environmental Impact Statement Level Analysis 
Environmental impact statement (EIS) means a detailed written statement as required by 


section 102(2)(c) of NEPA. 
Such a statement shall include: 


- The Environmental Impact of the Proposed Action, 


- Unavoidable Adverse Environmental Effects, 
- Alternatives to the Proposed Action, 
- Short-term use vs. Long-term Productivity, and 


- Irreversible and Irretrievable Commitment of Resources. (40 CFR 1508.11) 


Required Elements of an EIS 


Cover Sheet 

Summary 

Table of Contents 

Purpose of and Need for Action 

Alternatives Including the Proposed Action 

(Include the alternative of "No Action.") 

Affected Environment 

Environmental Consequences 

(Include, for the Proposal, unavoidable adverse impacts, the relationship 


between short-term use and long-term productivity, and any irreversible or 
irretrievable commitments of resources. ) 


List of Preparers 

Index 

Appendices (if any) 

List of Agencies, Organizations, and Persons to Whom Copies of the EIS Are 


Sent. 


Record of Decision (ROD) Required Elements 


State what the decision is. 

List all alternatives considered. 

Name the environmentally preferable alternative(s). 

Provide a rationale for the decision. 

State whether each mitigation measures has been adopted, and if not, why not. 
Identify a monitoring and enforcement program for each mitigation measure. 


Required Documents and Public Notices 
(1) Notice of Intent (NOT) 


(BLM FR notice initiates required 30-day minimum public scoping period.) 


(2) Draft Environmental Impact Statement (DEIS) - BLM NOA in FR 


(“EPA FR Notice of Filing” begins CEQ required 45-day Public review and 
comment period.**) However, at least 60 days, from the date the draft 
EIS is “transmitted” to EPA, must be allowed for public review and 
comment (see departmental guidance 516 DM 4.24 and ESM 94-8). 


(3) Final Environmental Impact Statement (FEIS) - BLM NOA in FR 


(“EPA FR Notice of Filing” begins CEQ required 30-day waiting period 
before the ROD may be issued**) 


(4) Record of Decision (ROD) - BLM NOA in FR 


** 


CEQ regulations require that all supporting reference material be available 
for public review during the time allowed for comment. 
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d. EIS-Level Analysis Timing Requirements 


NOI* 
required 
30-day minimum 
public scoping period 


NOA* 
Draft EIS 
CEQ requires a minimum DOI requires a minimum 
45-day Public review 60 days, from the date 
and comment period the Draft EIS is 
“transmitted” to EPA 


NOA* 
Final EIS 
CEQ required 30-day 
waiting period before 
the ROD may be issued 


NOA* 
Record of Decision (ROD) 


bs Notices which must be published in the Federal Register. 
Other NEPA Requirements 


a. Limitations on Actions during the NEPA Analysis Process (40 CFR 1506.1) 
Once BLM has initiated a NEPA analysis process (EA- or EIS-level) and until a 
BLM decision document (DR or ROD) has been issued, no action concerning the 
proposal will be taken that would 
- Have an adverse environmental impact. 
- Limit the choice of reasonable alternatives. 


b. Eliminating Duplication with State and Local Procedures (40 CFR 1506.2) 
BLM will cooperate with state and local agencies to the fullest extent possible to 
reduce duplication between NEPA and state and local requirements in addition to 
but not in conflict with those in NEPA, unless specifically barred from doing so by 
law. To the fullest extent possible, such cooperation will include the following: 

- Joint planning processes. 

- Joint environmental research and studies. 

- Joint public hearings (except where otherwise provided by statute). 
- Joint EAs. 

- Joint EISs. 
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Cc. Plan Amendment Timing Requirements 


EA-Level Analysis 


Notice of Intent (NOI)* 
Vv 
Planning VW 30-day Public 
Criteria(PC) VW Review Period 
Available Vv 
for Review Vs (see **below) 
Vv 
Notice of Availability (NOA) 
Proposed Plan Amendment/FONSI/EA 
Vv 
Vv 
Governor's*** W 30-day Protest 
Consistency WV Period 
Review Period V 
Vv 
Vv 
Notice of Significant Change 
(If Applicable) 


EIS-Level Analysis 


NOI* 
Vv 
Vv 30-day Public 
Vv Review Period 
PC Available Vv 
for Review vV 
Vv 
NOA* 
Draft Plan Amendment/Draft EIS 
Vv 
Vv 
Vv 90-day Public 
vV Review and 
Vv Comment Period 
Vv 
Vv 
NOA* 


Proposed Plan Amendment/Final EIS 


Vv Vv 
Vv 60-day Vv 
Vv Governor's Vv 30-day Protest 
Vv Consistency Vv Period 
Vv Review Period Vv 
Vv Vv 
Approve Plan Amendment in a Notice of Significant Change 
Decision Record (DR) (if Applicable) 
Vv 
Vv 
Approve Plan Amendment in a 
Record of Decision (ROD) 
“4 Notices that must be published in the Federal Register. 


* 


When deemed appropriate to provide a public review and comment period during an EA- 


level plan amendment process, release a draft Plan Amendment/FONSI/EA (unsigned) for 
a 30- or 45-day public review and comment period at this point. 


Governor’s consistency review period on EA-level plan amendments may vary by State. 
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Management Tools For Efficiency 


ie 


Incorporation By Reference 
Agencies shall incorporate material into an EIS (or EA) by reference when the effect will 
be to cut down on bulk without impeding agency and public review of the action. 
Key Points: 
- Incorporated material shall be cited in the document, 
- Its content briefly described, 
- No material may be incorporated by reference unless it is reasonably available for 
inspection within the time allowed for comment. 
- Proprietary data, therefore, shall not be incorporated by reference. 
(40 CFR 1502.21) 


a. Purpose and Use of Incorporation by Reference 
Incorporation by reference is a technique used to avoid redundancies in description 
or analysis and to reduce the bulk of a NEPA document. Both EAs and EISs may 
incorporate previous material by reference. Materials or analyses incorporated by 
reference are not limited to NEPA documents. Special technical or professional 
studies and analyses prepared by BLM; by other federal agencies; by state, local, 
or tribal governments; or by private interests may be incorporated by reference. 


b. Procedural and Documentation Guidance for Incorporating 

(1) The EA or EIS must name documents that are incorporated by reference 
and should state where the public may review them or obtain copies of 
them. A full bibliographic citation of all materials incorporated by 
reference should be presented in the references cited section. 

(2) Relevant portions of the incorporated analysis must be referenced by page 
number and summarized in the EA or EIS to the extent needed to give the 
decisionmaker and the public an understanding of the significance of the 
referenced material to the current analysis. In other words, incorporating 
by reference should not result in a loss of comprehension to the reader. 
The NEPA document must be able to stand alone; it must provide enough 
analysis to allow the reader to follow the analysis and arrive at a 
conclusion. 

(3) Material incorporated by reference must be reasonably available for 
inspection by potentially interested persons within the time allowed for 
comment. The manager responsible for preparing the EA or EIS must 
determine how to satisfy this "reasonably available" standard. If the 
document is not or cannot be made readily available, then it may not be 
incorporated by reference. Material based on proprietary data may not be 
incorporated by reference. 
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Tiering 
Tiering refers to the coverage of general matters in broad EISs with subsequent 
narrower statements (EIS) or environmental analyses. 
Tiering is the incorporation by reference of the general discussion and concentrating 
solely on the issues specific to environmental document subsequently prepared. 
(40 CFR 1508.28) 


a. When to Tier 
Tiering is appropriate when: 
(1) The analysis for the proposed action will be a more site- or project-specific 
refinement or extension of the existing analysis. 
(2) The decisions associated with the existing environmental document will not 
be changed as a result of the tiering. 


b. Examples of Tiering 

The following are examples of some of the typical situations in which tiering is 

appropriate: 

(1) RMP/EIS (or regional tier decisions) to programmatic EIS, e.g. tiering the 
coal element of an RMP/EIS (or regional tier decisions) to the Coal 
Programmatic EIS (which established bureauwide coal screening 
procedures for land use planning). 

(2) EA- or EIS-level for local tier decisions to RMP/EIS (or regional tier 
decisions), or tiering a regional coal EIS to an RMP/EIS (or regional tier 
decisions) that listed areas to be further considered for coal leasing. 

(3) Project-specific EA- or EIS-level analysis to RMP/EIS (or regional tier 
decisions), e.g. tiering a mining plan of operations EA to an RMP/EIS 
(which established terms and conditions under which hard rock mining 
would be allowed) or tiering a facility siting EIS (utility line location) to an 
RMP/EIS (which established nght-of-way corridors or avoidance areas). 


c. Procedural and Documentation Guidance for Tiering 
(1) The new environmental document must name the document to which it is 
tiered, and both documents must be available for public review. 
(2) The new environmental document must briefly summarize relevant portions 
of any document to which it is tiered to the extent needed for 
understanding the relationship between the two documents. 


Supplementing 
Agencies shall prepare supplements to either draft or final environmental impact 
statements if. 


- The Agency makes substantial changes in the proposed action that are relevant to 
environmental concerns; or 


- There are significant new circumstances or information relevant to environmental 
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concerns and bearing on the proposed action or its impacts. 


Special Note: 


(40 CFR 1502.9) 


There is no such thing asa "Supplemental EA"! Just prepare a new EA. 


Supplementing Guidelines: 


A Supplement shall be prepared, circulated, and filed in the same fashion as 
the draft or final statement (being supplemented) exclusive of scoping (40 
CFR 1502.9(c)(4)). 

Name the draft or final EIS being supplemented and say why the 
supplement is needed (e.g., significant new circumstances or information 
relevant to environmental impacts, or substantial changes to the original 
proposed action). 

The ROD on the Supplement should define its relationship to the previous 
ROD. 


Examples of Supplementing 
The following are examples of circumstances under which supplementing an EIS 
may be appropriate: 


a. 
(1) 
(2) 
(3) 
b. 
(1) 
(2) 
Adoption 


A substantial change has been proposed for a planned transmission line, 
pipeline, or power plant that was first analyzed in a previous EIS. 

Program management decisions previously analyzed in a programmatic EIS 
need to be reevaluated to account for changed circumstances and new 
information, 1.e., original assumptions are no longer valid. In this case a 
supplemental programmatic EIS (e.g. coal programmatic EIS supplement) 
might be prepared. 


An agency may adopt a federal draft or final environmental impact statement or 
portion thereof provided that the statement or portion thereof meets the standards for an 
adequate statement under these (CEQ) regulations. 


a. 


(40 CFR 1506.3(a)) 


Adoption Guidelines: 


(1) 
(2) 


(3) 


(4) 


Adoption procedures depend on whether BLM was a formal cooperating 
agency for preparing the EIS. 

If BLM was a cooperating agency, the lead agency's analysis may be 
adopted without further analysis or public review. (The final EIS and 
process must meet BLM standards.) 

For BLM to be a cooperating agency, an MOU would have to be signed 
(40 CFR 1501.6) and BLM should be named as a cooperating agency in 
the NOI, draft EIS, and final EIS. 

If BLM is not a formal cooperating agency, treat the original draft or final 
EIS as a draft, recirculate it for public review and comment, and prepare a 
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new final EIS. 
(5) | BLM assumes full responsibility for what is adopted and the availability of 
reference material, and BLM must prepare its own ROD. 


When to Use Another Agency's EA or EIS 

Part or all of another agency's environmental document may be used for NEPA 

compliance if both of the following criteria are met: 

(1) The document meets CEQ, DOI, and BLM standards. 

(2) | BLM has independently reviewed the document and concluded that it has 
addressed BLM concerns and suggestions. This review must be 
documented in the official files or in the decision document. 


Cooperating Agency Procedures for Using an EIS (40 CFR 1501.6) 

If serving as a cooperating agency in preparing another agency's EIS, BLM can 

use the EIS for decisionmaking purposes without providing more public review 

(40 CFR 1506.3(c)). When BLM is a cooperating agency for using the EIS to 

satisfy NEPA requirements for a BLM action or decision, the following guidance 

applies: 

(1) When another federal agency intends to prepare an EIS and BLM has or 
possibly might have jurisdiction, BLM should request formal designation as 
a cooperating agency. If BLM intends to become a cooperating agency, 
the responsible BLM official should formally notify the lead agency as early 
as possible. BLM must notify the Office of Environmental Policy and 
Compliance (OEPC) of either the acceptance or rejection of cooperating 
agency requests (516 DM 2.5(B)). 

(2) An interagency memorandum of understanding (MOU) between BLM and 
the lead agency should be prepared, naming a BLM contact and specifying 
any special resource needs, data requirements, or issues that need to be 
addressed in the analysis. The MOU should also list the responsibilities of 
the lead and cooperating agency. (See 40 CFR 1501.6(a) and (b) for 
detailed guidance on lead and cooperating agency responsibilities. ) 

(3) | BLM should be formally named as a cooperating agency in the notice of 
intent (NOI) published in the Federal Register. 

(4) BLM must be named as a cooperating agency in the draft and final EIS, 
preferably on the cover sheet. 

(5) Cooperating and lead agencies can reach different analytical conclusions 
and select different preferred alternatives in the environmental document. 
If such differences are not stated in the draft EIS, BLM should address 
them in formal written comments to the lead agency. If the lead agency is 
not within the Department of the Interior, Department of the Interior 
review procedures should be used. Agencies should try to work out major 
differences on which alternative to authorize before the EIS is released or 
at least before the final decision is made. If differences cannot be resolved, 
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WO-400 should be consulted on the proper course of action. 

(6) The responsible BLM official must carefully evaluate the scope of the EIS 
to ensure that it fully covers any potential future actions that BLM might 
take. Such an evaluation will reduce the potential need for further analysis 
before the EIS is used. 

(7) | BLM must prepare its own ROD. 


Adoption Procedures for Using an EIS When BLM Is Not a Cooperating 

Agency 

Whenever BLM wants to use all or part of another agency's EIS but was not a 

cooperating agency, BLM must formally adopt the EIS in accordance with CEQ 

regulations (40 CFR 1506.3). 

(1) In those instances where the actions covered by the other agency's EIS and 
BLM's proposal are substantially the same, BLM can adopt the EIS after 
recirculating the document as a final EIS (filing it with EPA and 
distributing it to agencies and the public). When recirculating the final EIS, 
BLM should provide information that states what federal action is 
involved. The EIS must meet the criteria in item 4. b. above, and BLM 
must prepare an ROD when appropriate. 

(2) When the actions covered by the other agency's EIS and BLM's proposal 
are not substantially the same, BLM can adopt the EIS by treating the 
document as a draft EIS, i.e. filing it with EPA and distributing it for 
review and comment. The EIS must meet the criteria in item 4. b. above 
and must state what federal action is involved. The draft EIS must be 
followed by a final EIS and an ROD. 

(3) Ifthe other agency's EIS only partially covers a proposed action or only a 
portion of the other agency's EIS is being adopted, BLM must prepare a 
draft EIS that incorporates that portion of the other agency's EIS that is 
being adopted as well as any supplementary analysis needed. The draft EIS 
then must be filed with EPA and distributed for public review and 
comment. A final EIS and ROD must also be prepared in accordance with 
the CEQ regulations. 

(4) If BLM adopts an EIS that is not final within the agency that prepared it, if 
the action the EIS assesses is the subject of a referral, or if the adequacy of 
the EIS is the subject of judicial action that is not final, BLM must state the 
EIS's status in the recirculated draft or final EIS (40 CFR 1506.3(c)). 

(5) |AnROD cannot be adopted. BLM must prepare its own ROD on an 
adopted EIS. 


Procedures for Using Another Agency's EA (516 DM 3.6) 

The procedures for using another agency's EA are listed below: 

(1) The document must meet CEQ, DOI, and BLM standards. 

(2) | BLM takes full responsibility for the scope and content of the EA. 
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(3) BLM must prepare its own FONSI and decision record (DR). BLM 
cannot adopt or use another agency's FONSI and DR. 

Note: In practice, EAs from other agencies are rarely used because of public 
confusion and administrative problems. The more common practice 1s to 
incorporate analysis from the other agency's EA by reference and prepare 
an entirely new EA, FONSI, and DR. 


Contracting Points 

Purpose for Using Environmental Contractors 

CEQ regulations give BLM and other agencies authority to use environmental contractors 
for preparing all or parts of NEPA documents. (Also see Appendix 3 - Contracting 
Discussion Points. ) 


Using environmental contractors has some advantages as well as some disadvantages. 


Advantages Disadvantages 

May Reduce BLM workload. More difficult to control. 

Supplies scarce skills. May lack knowledge of BLM programs. 
Provides independent analysis. Proponent may influence contractor. 
Reduces BLM cost of EIS preparation. BLM responsible for contract administration 


and monitoring consultant's work. 


CEQ Standard - 40 CFR 1506.5 (c) 
"Any environmental impact statement prepared pursuant to the requirements of NEPA 
shall be prepared directly by or by a contractor selected by the lead agency..." 


"the responsible federal official...shall independently evaluate the statement prior to its 
approval and take responsibility for its scope and contents..." 


Options: 
There are several options for preparing environmental documents. The proper option will 
depend on the type of action and level of NEPA documentation: 


a. Proponent supplies environmental document (routine actions with EA) 
In this option, the project proponent is responsible for preparing the environmental 
document for submitting to BLM with the project application. The proponent may 
write the document or chose any environmental consultant, but BLM must 
conduct an independent review to ensure NEPA adequacy before project approval. 
This option may not be taken for EISs. 


eS 


3rd party contract (EISs or Sensitive EAs) 


With this option, BLM selects an environmental contractor to prepare an EA or 
EIS, but the project proponent pays the contractor. BLM supervises the 
contractor and approves all work. The contractor must have no financial or other 
interest in the outcome of the project. With this option, federal procurement 
requirements do not apply because BLM incurs no obligations or costs under the 
contract, and procures nothing under the contract. 


BLM contracts with environmental consultant (rarely used) 

Under the third option BLM contracts directly with an environmental consultant 
and must follow federal procurement requirements. Because of time needed to 
complete the competitive bidding process and the need to budget funding to pay 
the contractor, this option is rarely used. 


Selecting The Environmental Consultant Under A Third-Party Contract 


a. 


Screening and selection of qualified environmental consultants 
- Form 254 (option 3 only) 
- Consultant brochure (examples available) 


Financial disclosure requirement 

“contractors shall execute a disclosure statement prepared by the lead agency, or 
where appropriate the cooperating agency, specifying that they have no financial or 
other interest in the outcome of the project..." (40 CFR 1506.5(c)) 


CEQ interprets this requirement broadly to cover any known benefit, "including 
any financial benefit such as promise of future construction or design work on the 
project, as well as any indirect benefits the consultant is aware of." But as long as 
the consulting firm has had no promise of future work, the firm may later bid in 
competition with others for future work on the project after the proposed action is 
approved. 


When a consulting firm has been involved in developing initial data and plans for 
the project, but has no financial or other interest, a disclosure statement in the draft 
EIS should clearly state the scope and extent of the firm's prior involvement to 
expose any potential conflicts of interest. 


A conflict of interest may exist if the environmental contractor selected to prepare 
the EIS is under the direct control of another contractor with some financial or 
other interest in the project, such as an environmental firm whose parent company 
is an engineering firm with construction or design contracts for the project. 
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Management Considerations 


a. 


Managing the Process 
(1) What are the environmental and resource issues? 
(2) What resources are needed to conduct the analysis and prepare the document? 
(3) What support is needed? 
(4) What is the priority of this project in relation to the total resource area 
workload? 
(5) How will the document be prepared? 
(6) Who will be on the team? 
(7) When must the document be completed? 
(8) Document review by the manager includes: 
- Are required items included and adequately addressed? 
- Is the document understandable? 


Characteristics Of A Good Project 

- Serves Its Purpose 

- Resolves Issues 

- Avoids Creating New Issues 

- Causes Few Impacts 

- Reflects Public, Other Agency, and Interdisciplinary Team Input 
- Minimizes Costs 

Reduces Impacts 


Typical Roadblocks to Success 

Where does BLM fail in effectively and efficiently managing the NEPA process? 
(1) Lack of an interdisciplinary review with management involvement. 

(2) Lack of understanding of assigned role and responsibilities for each member of 
the ID team, including the NEPA coordinator and manager. 

(3) Lack of adequate and timely NEPA coordination, communication, and 
consultation with both internal and external customers. 

(4) Failure to build mutual respect and support (between management and the ID 
team) when resolving conflicts and building and maintaining schedules, particularly 
when pressure comes from both internal and external sources. 


Writing Tips 


(1) Coordinate with all team members to ensure consistency in writing. For 
example, if the fisheries biologist and the hydrologist do not coordinate, the two 
might present conflicting analyses. 

(2) Place discussions in the proper place within a document. For example, 
impacts should be discussed in the environmental consequences section of an EIS, 
not in the description of the affected environment. 
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(3) Carefully document sources of information. Each reference listed should 
give all the information needed for the reader to find it. Someone should 
systematically check every reference cited to ensure it appears in the list of 
references. 

(4) Avoid vague and meaningless statements. For example, the statement, 
"Deer habitat would be heavily affected," 1s meaningless without further 
elaboration on how the habitat would be affected. 

(5) Save electronic or paper copies of all drafts of documents. You never 
know when important information might be inadvertently deleted from a draft. 

(6) Maintain consistency in spelling, abbreviations, capitalization, compound 
words, and use of numbers. 

(7) Whenever possible, use short and simple words rather than multisyllable 
words. 

(8) Keep your sentences and paragraphs short. Sentences of more than 20-30 
words may be too confusing or have too many ideas for the reader to grasp. Long 
paragraphs are hard on the reader's eyes. 

(9) Write so as not to attract the reader's attention to your writing style and 
divert it from your message. Unusual grammar or spelling, for example, may 
distract the reader. 

(10) Use strong, vigorous verbs in your writing. Write 7hey decided to instead 
of They made a decision to. Write Vegetation condition was monitored instead of 
Monitoring of vegetation condition was done. Write Solitude would not be 
disturbed instead of Disturbance of solitude would not occur. 

(11) Avoid vague verbs. Verbs such as identify, indicate, and develop have so 
many meanings that at times the reader can't tell the precise meaning. What 
precisely does identify mean in the following sentence: The lands along Bitter 
Creek have been identified for acquisition. Have the lands been selected, 
proposed, or approved for acquisition? Does the sentence mean that lands along 
Bitter Creek will be acquired? 

(12) Avoid meaningless modifiers. Certain adjectives and adverbs have little if 
any meaning in many contexts: applicable, appropriate, available, basically, 
substantially, truly, typically, various, very, and many others. If you use one of 
these modifiers and think it might not be needed, read the sentence without the 
modifier. If the sentence makes sense, then the modifier is not needed. 

(13) Place subjects and verbs as close as possible to each other in a sentence and 
adjectives and adverbs as close as possible to the words they modify. In the 
following sentence a misplaced modifier is printed in bold type: Roads would also 
threaten habitats, particularly where slopes are steep and soils unstable, by 
contributing sediment to streams. This statement could be better communicated 
as follows: By contributing sediment to streams, roads would also threaten 
habitats... 

(14) Avoid ambiguous pronouns. Be careful when you use such pronouns as it, 
this, these, those, they, she, and he, that the reader can readily tell what the 
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pronoun refers to. 

(15) Use the words “will” and “shall” in reference to things for which a decision 
has already been made (e.g., SOPs, etc.) and the words “would” and “could” in 
reference to things for which a decision has not been made (e.g., mitigation 
measures, etc.) 

(16) Never label an impact as adverse, beneficial, significant, or insignificant in 
any document. 
(17) For a good reference on spelling, punctuation, capitalization, abbreviation, 
hyphenation, and the use of numbers, see the Government Printing Office (GPO) 
Style Manual. 
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Environmental Analysis Process Components 


1. 


Determining the Scope 

Public involvement and consulting and coordinating with other government agencies are 
important to determining the scope of an EA- or EIS-level analysis. Determining which 
alternatives and impacts to analyze and which to set aside must be documented in the EA 
or EIS as a result of this process. 


a. 


Determining the Scope of an EA-Level Analysis 

Careful planning reduces the amount of time and energy spent on an EA. Internal 
coordination is always needed when determining the scope of the assessment. 
Coordination may be expanded to involve external entities such as other 
government agencies, individuals, and interest or user groups. The cost and time 
needed to prepare an EA largely depends on the scope of the assessment (see 43 
CFR 2808.3-1, 2883.1-1 and BLM MS 1323). 


Formal Scoping for an EIS-Level Analysis 

Formal scoping for an EIS is initiated by publishing a notice of intent (NOI) in the 
Federal Register. The NOI publication date begins the minimum 30-day scoping 
period. A longer time for scoping may be permitted when deemed necessary. But 
scoping must end in order to complete the analysis and prepare the draft EIS 
within the set time limits of the project management plan. Although the end of 
formal scoping signifies the end of the first public involvement opportunity, several 
other opportunities for public involvement remain during the EIS-level analysis. 


Primary Considerations 

Consider the following as proper in determining the scope of the EA-level analysis 

and during formal scoping for an EIS-level analysis: 

(1) What issues and concerns need to be addressed? What resources are present 

and likely to be affected? 

Note: Determining issues and concerns usually involves informal contact with 
user groups and other interested government agencies or organizations as 
well as BLM staff specialists. Issues or concerns that do or do not need to 
be addressed at this time must be carefully considered. 

(2) Can the proposal be aggregated with other proposals similar in nature, timing, 

or location and assessed in an EA or EIS without causing schedule problems? 

(3) What criteria should be used to assess whether impacts are significant (see 40 

CFR 1508.27)? 

(4) Are any resource use conflicts unresolved? (See Section 102 (2)(e) of NEPA.) 

If so, what alternatives should be considered? Are there reasonable alternatives for 

satisfying the need for the proposed action? Will such alternatives meaningfully 

differ in their environmental effects? Should they be considered? 

(5) What public notice and level of public involvement are suitable or required by 
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the CEQ regulations (40 CFR 1501.4 and 1506.6) and by resource NEPA analysis 
requirements? 

(6) What information is needed to assess the proposed action? Is the information 
already available or must it be obtained? 

(7) Which disciplines are needed on the interdisciplinary team? 


Other Considerations for NEPA Analysis 

Scoping for NEPA analysis should consider the following other factors: 

(1) Determine information and data needs. Early in the process the lead office 
should begin to determine what data is needed and available. Generally this task 
will involve reviewing and organizing existing data; deciding what other data is 
needed, including level of detail; getting more data; and deciding if any information 
is incomplete or unavailable. 

Information needs are mainly determined by the extent to which the proposed 
action and alternatives are likely to affect the quality of the human environment. 
Information from BLM's existing NEPA analysis base should be used as suitable 
for the analysis, including tiering to and incorporating by reference relevant 
material from such analyses (40 CFR 1502.21). The preparers also need to 
determine if non-NEPA analyses or technical studies with analysis data can be used 
or incorporated by reference into the EIS. 

The preparers must have enough information about the proposed action, 
alternatives, and environmental setting to analyze potential impacts. Other data 
needs should be specifically recognized. If at any time during scoping or preparing 
the EIS, relevant information is found to be incomplete or unobtainable, the 
guidance in 40 CFR 1502.22 should be sought. 

(2) Identify cooperating agencies (40 CFR 1501.5, 1501.6, 1508.5 and 1508.16; 
516 DM 1.5). As lead agency, BLM is responsible for establishing liaison with all 
federal, state, local, and tribal agencies that have jurisdiction by law or special 
expertise with respect to any environmental impact involved in a proposed action 
and for requesting their participation as cooperating agencies on an EIS. CEQ has 
listed areas of jurisdiction by law or special expertise for all federal agencies (see 
E.R. Vol. 49, No. 247, 12/21/84). 

Before going beyond scoping, the BLM official responsible for preparing the EIS 
should determine if work with any cooperating agencies is covered by an existing 
memorandum of understanding (MOU) or interagency agreement (IA). If it is, the 
MOU or JA should be followed or modified as needed. If it is not, a formal MOU 
should be prepared to state responsibilities of BLM and the cooperating agency in 
preparing the EIS. General responsibilities for lead and cooperating agencies are 
set forth in 40 CFR 1501.6 (a) and (b). If agency assignments or responsibilities 
result in disagreements that cannot be resolved at the state director level, WO-480 
should be consulted for help in negotiating a settlement or otherwise resolving the 
problem. 

(3) Determine contracting needs (40 CFR 1506.5(c)). EIS preparation or analysis 
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to support EIS preparation may be contracted out. Contracting is useful for 
providing expertise that BLM lacks, reducing the effort needed for analysis and 
document preparation by BLM, and completing the EIS in a shorter period of 
time. 

(4) Determine Staffing and Budget Needs and Proposed Schedule. Staffing and 
budget requirements, as well as a detailed schedule for preparing the EIS, are 
usually settled during scoping and incorporated in the project management plan. 
The development of a realistic schedule and budget is extremely important. _ 
Enough time must be allowed and the budget determined for all activities. Early 
consideration of timeframes, such as allowing enough time for composing and 
printing the EIS, will minimize unexpected delays or schedule changes. 

The team leader is selected early in scoping and in most cases provides staff 
support to the responsible official throughout the scoping effort. The makeup of 
the interdisciplinary team is also considered early in the process and may include 
specialists from other cooperating agencies. The selection and mix of the 
specialists on the team is generally based on the issues and concerns found during 
scoping (see 40 CFR 1502.6). 


Alternatives 

Alternatives to the proposed action must be considered and assessed whenever unresolved 
conflicts involve alternative uses of resources or options offering meaningful differences in 
environmental impacts. Alternatives should respond to the need or purpose and need (an 
alternative way of satisfying the need or purpose and need). 


Section 102 (2)(E) of NEPA mandates the following: 

"Study, develop, and describe appropriate alternatives to recommended courses of action 
in any proposal that involves unresolved conflicts concerning alternative uses of available 
resources." 


This requirement of section 102(2)(E) extends to EAs as well as to EISs (40 CFR 1507.2 
(d)). 


The heart of the NEPA process is the analysis of environmental effects of alternatives. In 
the case of tiering, if the parent document does not cover all reasonable alternatives 
pertinent to the action in question, then these alternatives must be analyzed in the action- 
specific document. Upon appeal, the Interior Board of Land Appeals (IBLA) generally 
remands a FONSI if there is no evidence of alternatives (specific to the action at hand) 
being assessed, either in the EA or in the document to which it is tiered. 


Public controversy or concern about a proposed action does not necessarily mean that 
alternatives must be analyzed. For example, concerns about land use may be addressed in 
an RMP/EIS in which several alternative uses of resources are analyzed. In later local 
decisionmaking, an EA tiered to the RMP/EIS may be prepared to examine site-specific 
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impacts. Although public controversy and concern about alternative land uses may 
continue, previously analyzed alternatives need not be reevaluated if the concerns were 
adequately addressed in either a programmatic EIS or an EIS prepared for a land use plan. 
But if there is controversy or concern about site-specific resource uses that were not 
previously addressed, alternatives would have to be examined. 


Equally treat all alternatives, including the proposed action. 


a. 


The No-Action Alternative 
The no-action alternative generally provides a base or reference point to which all 
other alternatives may be compared. 


The no-action alternative must be described and analyzed in every EIS-level 
NEPA analysis (40 CFR 1502.14(d)). 


Although discussion of the no-action alternative is not specifically required in an 
EA, in only a few situations can the consideration and analysis of no action be 
avoided. The no-action alternative should always be described and analyzed for 
externally initiated actions. It is strongly recommended that the no-action 
alternative be analyzed when no programmatic or LUP EIS (to which the EA 
could be tiered) has yet addressed this alternative. Resource-specific guidance 
may require using the no-action alternative for surface-disturbing actions and all 
externally initiated actions. 


The no-action alternative may be defined in two ways. For certain internally 
initiated actions and all externally initiated proposed actions, the no-action 
alternative generally means that the proposed activity will not take place. For 
proposals of a programmatic scope or an EIS-level analysis involving regional tier 
decisions, the no-action alternative is generally described as the continuation of 
current management practices and levels. 


For internally initiated actions that tier to a broader programmatic EIS or 
RMP/EIS, the no-action alternative should be listed as one of the alternatives 
considered but eliminated from detailed analysis (see item d. below). 


Alternatives Not within the Jurisdiction of the Lead Agency 
Include reasonable alternatives not within the jurisdiction of.the lead agency (40 
CFR 1502.14 (c)). 


In some cases a defined reasonable alternative may violate a law, rule, or other 
BLM requirement. In such cases the alternative can still be considered in either the 
EA- or EIS-level analysis. But the discussion should state that the alternative is 
not within the jurisdiction of the lead agency. Laws and regulations would need to 
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be changed to implement the alternative, and these changes should be discussed. 


Features Common to All Alternatives 

Describe features that are common to more than one alternative. Such features 
must be described but need to be described in detail only once (e.g. discuss such 
features in a section titled "Design Features Common to All Alternatives" and 
cross-reference each alternative description to this section). Common features 
include standard operating procedures or other bureauwide requirements 
prescribed by law, regulation, or manual guidance and applying to the proposed 
action and alternatives. Consult the LUP decision base for legally required or 
standard operating procedures. 


Alternatives Considered but Eliminated from Detailed Analysis 

Describe any alternatives, including those suggested by the public or other 
agencies during formal and informal scoping, that were considered at one time but 
were eliminated from detailed analysis. Also briefly explain why they were 
excluded from detailed analysis. 


Critical Elements of the Human Environment 


Air Quality (The Clean Air Act of 1955, as amended) 

Areas of Critical Environmental Concern (Federal Land Policy and Management 
Act of 1976) 

Cultural Resources (National Historic Preservation Act of 1966, as amended) 
Environmental Justice (Executive Order 12898) 

Farm Lands (Prime or Unique) (Surface Mining Control and Reclamation Act of 
1977) 

Floodplain (Executive Order 11988, as amended) 

Native American Religious Concerns (American Indian Religious Freedom Act of 
1978) 

Threatened or Endangered Species (Endangered Species Act of 1973, as 
amended) 

Wastes, Hazardous or Solid (Resource Conservation and Recovery Act of 1976, 
and Comprehensive Environmental Response, Compensation, and Liability Act of 
1980) 

Water Quality, Drinking or Ground (Safe Drinking Water Act of 1974, as 
amended and Clean Water Act of 1977) 

Wetlands/Riparian Zones (Executive Order 11990) 

Wild and Scenic Rivers (Wild and Scenic Rivers Act of 1968, as amended) 
Wilderness (Federal Land Policy and Management Act of 1976 and Wilderness 
Act of 1964) 


Assessing Environmental Consequences 
Impacts of the proposed action, alternatives, and mitigation measures. If the subject 
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material is properly summarized, information and analyses may be effectively incorporated 
by reference in the environmental consequences section of an EA or EIS to help reduce 
the bulk of the narrative. All source material and technical references should be cited and 
included in the references cited section. 


a. Assumptions and assessment guidelines 
Describe assumptions and assessment guidelines used in analyzing the 
environmental consequences, either in a separate section or before the discussion 
of impacts. (Try to keep the analysis free of extraneous material.) This information 
gives the reader a basis for understanding and judging the reliability of the impact 
analysis. List any criteria, timeframes, rates of change, and other common data or 
ground rules for analysis that team members used in conducting the analysis. 
Clearly explain the methodology and assumptions used when information critical to 
the analysis is incomplete or unavailable (see 40 CFR 1502.22). 


b. Analyzing Impacts 
The Impact Analysis Triangle shows the three key components that must be 
described to accurately predict environmental consequences. If any one side is 
missing, environmental impacts cannot be assessed. The key component most 
often forgotten is analysis data. 


Impact Analysis Triangle 


Analysis Data Specific Management Action 





Affected Environment Description 


(1) Analysis Data 
Analysis Data is a statement drawn from research, professional judgment, or 

other sources, depicting the environmental effect that resulted when a given action 
was applied to a given set of environmental conditions. This statement serves as 
the basis for predicting the impact expected when an action being considered is 
applied to the affected environment. 

Analysis Data Sources Include: 

- Technical Research Reports 
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- Professional Journals 

- Monitoring Reports 

- Study Results 

- Professional Judgment 

- Computer Model Results 

- Textbooks 

- Professional Articles 

- Inventory Data 

- Symposium Papers/Proceedings 

- Historical Records 
(2) Using Available Research 

- A large amount of research from the scientific community can and should 

be used in the BLM's environmental analysis. 

- Using applicable research is the basic premise of environmental analysis 

and the NEPA process. 

- Although BLM data or personal experience may be supportable, 

scientific research based on data collected by currently accepted scientific 

method will be viewed as less partisan and less biased. 

- In the absence of scientific research, documented BLM data and personal 

experience may be used. 

- All that is required is that the best available data be used. Analysis does 

not have to wait until research is conducted or completed. 

- Research data may be obtained through many sources: 

* Wesfornet (a literature search system to which the National 
Applied Resource Sciences Center Library subscribes) 
Local and State College and University Libraries 
Dept. of Agriculture Forest and Range Experiment Stations 
State Agencies 
Department of the Interior Library 
Local Libraries 
EPA 
A couple of examples showing how research data has been used in 

environmental impact analysis are presented in Appendix 4, Using 
Available Research. Clarity of expression, logical thought, and rational 
explanations are far more important than length or format in discussing 
impacts. Avoid subjective terms and vague generalized impact topics. The 
analysis should lead to a pointed conclusion about the amount and degree 
of change (impact) caused by the proposed action and alternatives. To the 
extent possible, note the level of certainty associated with such 
conclusions. The impact analysis may be either organized by alternative or 
by resource. 
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c. Types of Impacts 

Analyze and describe the direct, indirect, and cumulative impacts on the quality of 
the human environment of the proposed action and each alternative analyzed in 
detail, including the no-action alternative. Also discuss possible conflicts between 
the proposed action (and each alternative) and the objectives of federal, regional, 
state, local, and Indian tribal land use plans, policies, and controls for the area 
concerned. Describe the energy and natural or depletable resource requirements 
and conservation potential of the proposed action and each alternative. Where 
applicable, discuss urban quality, historic and cultural resources, and the design of 
the built environment, including the reuse and conservation potential of the 
proposed action and each alternative. The magnitude of all impacts should be 
determined and the risks associated with such impacts assessed. 
(1) Direct impacts are caused by the action and occur at the same time and place. 
(2) Indirect impacts are caused by the action but occur later in time or are farther 
removed in distance but are reasonably foreseeable. 
(3) Cumulative impacts result from the incremental impact of the action when 
added to other past, present, and reasonably foreseeable future actions regardless 
of what agency (federal or nonfederal) or person undertakes such other actions. 
Cumulative impacts can result from individually minor but collectively significant 
actions taking place over a period of time (40 CFR 1508.7). 

When assessing both indirect and cumulative impacts, it is important to remember 
to apply the rule of reason. 


d. Mitigation Measures 

Describe and analyze any mitigation measures that could be implemented to avoid 
or reduce the projected impacts of the proposed action or alternatives. The 
discussion should distinguish between measures that BLM has the authority and 
resources to enforce or implement and those that BLM does not have the authority 
and resources to enforce or implement. Discuss the effectiveness of the mitigation 
measures in reducing adverse impacts or enhancing beneficial impacts, including 
any residual impacts or unavoidable adverse impacts that would remain after 
mitigation measures have been applied (the residual impacts). Also discuss any 
further impacts from the mitigation measures themselves. Where applicable, 
discuss the energy and natural or depletable resource requirements and 
conservation potential of mitigation measures as well as the reuse and conservation 
potential of mitigation measures associated with urban quality, historic and cultural 
resources, and the design of the built environment. 


Determining Significance 
Significance requires consideration of both Context and Intensity. 


a. Context 
This means that the significance of an action must be analyzed in several contexts 
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such as society as a whole (human, national), the affected region, the affected 
interests, and the locality. Significance varies with the setting of the proposed 
action. 


Intensity 

Intensity refers to the severity of impact. The following should be considered in 
evaluating intensity: 

(1) Impacts that may be both beneficial and adverse. 

(2) The degree to which the proposed action affects public health and citing. 

(3) Unique characteristics of the geographic area (proximity to unique resources). 
(4) The degree to which effects on the quality of the human environment are likely 
to be highly controversial. 

(5) The degree to which possible effects on the human environment are highly 
uncertain or involve unique or unknown risks. 

(6) The degree to which the action may establish a precedent for future actions 
with significant effects or represents a decision in principle about a future 
consideration. 

(7) Whether the action is related to other actions with individually insignificant but 
cumulatively significant impacts. Significance can not be avoided by terming an 
action temporary or by breaking it down into small parts. 

(8) The degree to which the action may adversely affect or may cause loss or 
destruction of significant scientific, cultural, or historical resources. 

(9) The degree to which the action may adversely affect an endangered or 
threatened species or its habitat under the T&E Species Act of 1973. 

(10) Whether the action threatens a violation of federal, state, or local law or 
requirements imposed to protect the environment. 


Using Thresholds 
Threshold Definition: 
A level, point, or value above which something will take place and below which it 
will not. 
Characteristics: 
- Usually defined in measurable terms. 
- Thresholds must be supportable. 
- Generally accepted by the scientific community. 
Key Considerations: 
- There is no requirement to identify thresholds. 
- Thresholds are not flexible. 


Tier to Significant Impacts Already Addressed in a Proposed RMP/Final EIS 
or Programmatic EISs 

Programmatic EISs include 

- Vegetation Treatment on BLM Lands - Final EIS May 1991 


- Northwest Area Noxious Weed Control Program - Final EIS (1985) as 
Supplemented (1986) 
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Informed Decisionmaking 


Consultation, Coordination, and Public Involvement 

BLM is directed to integrate NEPA requirements with other environmental review and 
consultation requirements to reduce paperwork and delays (40 CFR 1500.4 and .5). The 
information used in any NEPA analysis must be of high quality. Accurate scientific analysis, 
expert agency comments, and public scrutiny are essential to implementing NEPA (40 CFR | 
1500.1 (b)). 


i Consultation 
During the NEPA decisionmaking processes, BLM is required by law or regulation to 
consult with the following federal and state agencies and entities because of jurisdictional 
responsibilities (40 CFR 1502.25). 


a. Threatened and Endangered Species Section 7 Consultation 

The Endangered Species Act of 1973 (ESA), as amended, directs every federal 
agency to ensure that any action it authorizes, funds, or carries out is not likely to 
jeopardize the existence of any listed species or destroy or adversely modify 
critical habitat (SO CFR 400). The ESA authorizes federal agencies to enter into 
early consultation with the Fish and Wildlife Service (FWS) to determine whether 
a proposed action is likely to jeopardize the existence of listed species or destroy 
or adversely modify critical habitat. The ESA also requires federal agencies to 
confer on any action that is likely to jeopardize the existence of species proposed 
for listing. BLM must conduct an evaluation to determine whether the proposed 
action may affect a listed or proposed species. This evaluation must be based on 
FWS's current listing of listed species, proposed species, and critical habitats. If 
the evaluation finds that beneficial or adverse effects may result, the agency must 
begin the consultation process on listed species and designated critical habitat and 
the conference process for proposed species or critical habitat. Assessing potential 
impacts as early in the process as possible will allow alternatives to the proposed 
action to be developed, avoid irretrievable commitments of resources, and 
eliminate delays in the NEPA decisionmaking process. 

BLM's policy is also to consider the effects of proposed actions on federal 
candidate and state-listed species and their habitats (BLM MS 6840). While 
consultation on candidate species is not required, it is recommended to get 
concurrence from FWS on proposals that might affect these species. BLM should 
also coordinate with state agencies on potential impacts to state-listed species. 


b. Fish and Wildlife Coordination Act of 1958 (16 U.S.C. 661 et seq.; 72 Stat. 
563) 
This act requires that wildlife conservation be given equal consideration and be 
coordinated with other features of water-resource development programs. It 
directs that whenever any stream or other water body is proposed or authorized to 
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be impounded, diverted, or otherwise controlled or modified by any federal agency 
or by any public or private agency under federal permit, that agency must first 
consult with FWS and the head of the agency managing wildlife resources in the 
state involved. These provisions do not apply to projects impounding fewer than 
10 acres of water or to activities for land management or use programs carried out 
by federal agencies on lands under their jurisdiction. 


cr Cultural Resources Section 106 Consultation 

Before approving regional or local tier decisions, the State Historic Preservation 
Officer (SHPO) must be consulted concerning any resource management proposals 
that may affect a cultural property listed on or eligible for the National Register of 
Historic Places. Although the formal consultations required under Section 106 of 
the National Historic Preservation Act are usually conducted during local-level 
decisionmaking, the SHPO should be consulted during regional-level 
decisionmaking concerning cultural resource evaluation recommendations and 
allocations to use categories. If these recommendations and allocations are jointly 
agreed to, a major portion of future Section 106 consultation requirements will 
have been satisfied in advance of land use proposals. A decision to discharge 
cultural properties from management, whether made at the regional or local tier, 
must be preceded by Section 106 consultation. 


d. Native American Religious and Heritage Issue Consultation 

Managers must ensure that information on Native American religious and 
heritage issues receives good-faith consideration during decisionmaking and that 
BLM decisions do not unduly or unnecessarily burden the pursuit of traditional 
religion or lifeways. While collecting and evaluating land use and resource 
information for NEPA decisionmaking processes, BLM should use proper 
techniques to ensure that Native American heritage and religious values potentially 
affected by management proposals are recognized and considered. BLM should 
consult with Native Americans whenever the responsible official determines that 
the nature or location of a proposed land use could affect Native American 
interests or concerns. (Such consultation should be initiated by BLM. Don’t rely 
on public notices in the Federal Register or local newspapers to initiate such 
consultation.) 


Coordination 

During NEPA analysis and decisionmaking processes, BLM must coordinate with other 
federal, state, and local agencies and Indian Tribes to assure consistency to the greatest 
extent possible with officially approved plans. Guidance, RMPs, and plan amendments 
shall be consistent with officially approved or adopted resource related plans and policies 
of other federal, state, and local agencies and Indian tribes, so long as such plans and 
policies are also consistent with the purposes, policies, and programs of federal laws and 
regulations that apply to public lands (43 CFR 1610.3-2(a)). Coordination is essential in 
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situations involving split estate, intermingled ownership, shared resources and habitat, and 
valid existing mghts issues. BLM must also closely coordinate with applicants of 
externally initiated actions to develop a well-thought-out proposed action or preferred 
alternative. At times BLM should also coordinate with affected people or organizations. 

During the NEPA analysis process, the type and level of coordination needed or desired 
with a particular person, agency, or organization is determined during the scoping process 
(for EIS-level analysis) or when determining the scope of an EA-level analysis. After the 
NEPA process is completed, some level of coordination will often continue throughout 
project design, implementation, monitoring, and evaluation phases of the adaptive 
management cycle. 


Cooperating Agency, Lead Agency and Joint Lead Agency Status 

The CEQ regulations intend that cooperating agencies be involved in applicable 
Environmental Impact Statement (EIS) level analyses for specific federal proposals, on a 
case by case basis. Typically, identification of cooperating agencies, lead agency and joint 
lead agencies is accomplished early on in the scoping process for proposals where by law 
multiple agencies have jurisdictional land bases and decisionmaking responsibilities, or 
special expertise. Affording such status otherwise often gives the impression and results in 
the expectation that all such joint lead and cooperating agencies share decisionmaking on 
BLM-administered land. Appendix 5 provides answers to commonly asked questions 
regarding cooperating agency, lead agency and joint lead agency status. 


Public Involvement 

The importance of involving the public cannot be overstated. The request for and 
correct use of public input and comments are essential to achieving public scrutiny during 
the NEPA process. All formal requests for public involvement in either an EA- or EIS- 
level analysis should meet public participation requirements in BLM's NEPA Guidance. 
All written and oral input received during a public meeting or hearing should be 
documented as part of the supporting record. All substantive input relating to issues, 
technological advances, analysis data, and the accuracy of scientific information or 
inventory data used must either be responded to or used in the NEPA analysis. Input 
stating agreement or disagreement with a particular alternative, including the proposed 
action, is not considered substantive input but should be considered when making the final 
decision. The following principles should guide the public involvement process: 
(a) The process should allow enough time for the public to participate. 
(b) The process must be fair in fully considering all views that are offered. 
(c) The process should be open for anyone who wants to participate. 
(d) The public should be involved early from the beginning through the end of the 

process to build good relationships over the long term. 


Partnerships or Shared Decisionmaking 
This section discusses how BLM will transform from inviting simple public participation 
into a community-based or shared decisionmaking concept. This section also discusses 
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how BLM needs to pay special attention to particular audiences, namely advisory 
committees, minority populations, and low-income populations. 


a. 


Federal Advisory Committee Act of 1972 (P.L. 92-463, 86 Stat. 770; 5 U.S.C. 
Appendix 2) 

Congress enacted the Federal Advisory Committee Act (FACA) in 1972 to 
ensure that advisory committees relied upon by the Federal Government are 
subject to public review, that they not extend beyond their useful life, and that 
certain standards and procedures apply to their formation and operation. 

The purpose of FACA is to ensure that advisory committees be used solely for 
advisory functions. Only a BLM responsible official can make final determinations 
or decisions on matters upon which an advisory committee reports or makes 
recommendations. 

The courts have recognized the following factors for assessing whether a group 
constitutes an advisory committee: (1) whether the group is asked to render 
advice or recommendations as a group and not as a collection of people, (2) 
whether group interaction benefits the process, (3) whether membership in the 
group bestows political legitimacy on that advice, and (4) how formal and 
structured the group is. FACA applies to a formal group of private citizens 
brought together to obtain consensus advice or recommendations. FACA does not 
apply to an unstructured collection of people who do not significantly interact but 
who give advice to the agency. 


Shared Decisionmaking Concept 

Shared decisionmaking is a common-sense way for public and private managers to 
carry out mandates for managing natural resources and uses with greater 
efficiency. This approach emphasizes the following: 

- Ensuring that all relevant and recognizable long- and short-term ecological and 
economic consequences are considered. 

- Improving coordination among federal agencies. 

- Forming partnerships among federal, state, and local governments, Indian tribes, 
private landowners, and other stakeholders. 

- Improving communication with the public. 

- Carrying out federal responsibilities more efficiently and cost-effectively. 

- Using the best science. 

- Improving information and data management. 

- Adjusting management direction as new information is obtained. 


Under this approach, BLM decisionmaking is open to the public to assure that 
decisions will address concerns of local communities. This approach also ensures 
that all important interests are represented and that all key social, economic, and 
ecologic factors are considered. In short, the key elements of this approach 
include more public-private partnerships, more intergovernmental cooperation, 
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more integrated planning, and a broader and longer term perspective in making 
decisions that affect natural resources. Remember however, that the responsible 
official may not abdicate final decision authority to anyone. 


Environmental Justice 

Executive Order 12898, "Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations," directs Federal agencies to 
assess whether their actions have disproportionately high and adverse human - 
health or environmental effects on minority and low-income populations. The 
Presidential memorandum accompanying the executive order states that "each 
Federal agency shall analyze the environmental effects, including human health, 
economic and social effects, of Federal actions, including effects on minority 
communities and low-income communities, when such analysis 1s required by 
NEPA. 


The extent to which a proposed action or alternative may disproportionately harm 
low-income and minority communities will be determined by the responsible 
official through the public involvement process. 


Scoping is the first opportunity for communities to provide input to BLM's 
decisionmaking, in accordance with the President's memorandum. All potentially 
affected minority and low-income communities must be recognized early in the 
NEPA process. For example, in addition to usual agency practices in notifying the 
public of proposed actions and subsequent scoping and other public involvement 
events, agencies should contact and work with local people and institutions 
pursuant to Section 1506.6(b)(3) via 

- Ethnic radio stations 

- Churches 

- Newspapers 

- Civic associations (e.g. NAACP county chapters) 

- Minority business associations 

- Environmental groups 

- Homeowners and neighborhood groups 

- Federal, state, local and tribal governments 

- Rural cooperatives 

- Senior citizens associations 

- Health agencies 


As part of scoping, each proponent agency should consider distributing 
information packets to affected community members. These packets should 
include 

- Description of the proposal 

- Workplan and milestones 

- Initial list of potential issues, alternatives, and impacts 

- Other federal and nonfederal actions that may have a cumulative impact 
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- Maps, drawings, and other materials and references 
- Agency point of contact 
- Hotline phone number 


Reviewing Other Agency Environmental Documents 

BLM reviews other agency environmental documents on request. BLM's role in the 
review process fails into one of the following three categories depending on the nature of 
the request: (1) Lead Agency for the Department, (2) Reviewing Agency for the 
Department, or (3) Other Requests. When reviewing other agency environmental 
documents, the guidance provided in Chapter 7 of BLM NEPA Handbook (H-1790-1) 
should be followed. 
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Appeals and Plan Protests 


1. 


APPEALS 
43 CFR Part 4 provides the following information on Appeals to the Secretary of the 
Interior - Interior Board of Land Appeals (IBLA). 


a. 


What is an Appeal? 

An opportunity, provided by the Secretary of the Interior, for a qualified person to 
obtain a formal quasi legal review, by an independent board, of the procedures 
followed by an Interior agency in making a decision. 


What is Appealable? 

Any decision made by an officer of the BLM, except; classification decisions made 
under 43 CFR 2400, planning decisions made under 43 CFR 1600, Secretarial 
level decisions, and certain decisions that first must be made to an Administrative 
Law Judge under 43 CFR 4.470. 


Who can Appeal? 
Any party to a case who is adversely affected by a decision of an Officer of the 
BLM, [4.410(a)]. 


How to Appeal. 

(1) A notice of appeal must be filed with the officer who made the decision(s) 
within 30 days after the date of publication or date of service (i.e., Federal Register 
Notice or other decision notice) [4.411(a)]. 

(2) No extension of time will be granted for filing the notice of appeal [4.411(c)]. 
(3) A statement of reasons, standing, written arguments, briefs, etc. must be filed 
with the decisionmaker within 30 days after the notice of appeal. 

(4) Once the appeal is received by the decisionmaker, he/she must forward the 
appeal through proper channels to the IBLA. 

(5) The proper channel for processing an appeal may vary according to program- 
specific appeals procedures set forth in 43 CFR part 4. (See program specific and 
general appeal procedure checklists in Appendix 6.) 


Appeals are reviewed and decided according to first - the standing of the appellant, 
and second - the merits of the appeal. 


Standing of the Appellant 

(1) Is it truly a decision of an officer of the BLM that is being appealed? 

(2) Has it been shown that the appellant will be adversely affected, personally? 
(3) Were the notice of appeal and statement of reasons, etc. filed within specified 
timeframes? 

(4) Ifa public involvement type of decisionmaking process was followed, did the 
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appellant participate? 


Merits of the Appeal 
The merits of the appeal deal with whether BLM followed established procedure 
and considered relevant information in reaching a decision. 


Implementation of an Appealed Decision 

Effect of decision pending appeal (43 CFR 4.21). 

(1) A decision will not be effective (or implemented) during the time in which a 
person adversely affected may file a notice of appeal. 

(2) A decision will become effective on the day after the expiration of the time 
during which a person adversely affected may file a notice of appeal unless they 
petition for a stay pending appeal is filed together with a timely notice of appeal. 
(3) A decision, or that portion of a decision, for which a stay is not granted will 
become effective immediately after the director or an appeals board denies or 
partially denies the petition for a stay, or fails to act on the petition within 45 
calendar days of the expiration of the time for filing a notice of appeal. 


Plan Protests 
The protest procedures prescribed in 43 CFR 1610.5-2 give the public an opportunity to 
initiate administrative review of perceived oversights or inadequacies in a proposed plan. 


a. 


What is a Plan Protest? 
An opportunity for a qualified person to seek an administrative review by the 
Director of the BLM of a proposed BLM decision in an RMP or plan amendment. 


Note: Regulations for several resource programs (e.g., livestock grazing, lands, 
forestry, etc.) offer qualified individuals an opportunity to protest certain decisions, 
thereby seeking administrative review and reconsideration of the decision under 43 
CFR Part 4 provisions. 


What is Protestable? 

Any proposed decision in a resource management plan or proposed plan 
amendment may be protested. The protest may raise only issues that were 
submitted for the record while the plan or amendment was being prepared. 


Who can Protest? 
Any party who has participated in the planning process may file a letter of protest. 


How to Protest. 

(1) For proposed decisions in an RMP or EIS-level plan amendment, a letter of 
protest must be filed with the Director of the BLM within 30-days of EPA's 
published Notice of Availability (NOA) of the Proposed RMP/Final EIS or 
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Proposed Amendment/Final EIS in the Federal Register. 
(2) For proposed decisions in an EA-level plan amendment, a letter of protest to 
the Director must be filed within 30 days of BLM published NOA of the Proposed 
Amendment/EA/FONSI. Since the actual publication date of the NOA is key, it 
should be published in either the Federal Register or a local newspaper (using a 
paid advertisement if necessary). 
(3) Letters of protest must be complete and respond to the content requirements 
established in 43 CFR 1610.5-2(a)(2). The protest shall contain the following: 
- The name, mailing address, phone number, and interest of the person 
filing the protest; 
- A statement of the issue or issues being protested; 
- A statement of the part or parts of the plan or amendment being 
protested; 
- Acopy of all documents addressing the issue or issues that were 
submitted during the planning process by the protesting party or an 
indication of the date the issue or issues were discussed for the record; and, 
- Acconcise statement explaining why the State Director's decision is 
believed to be wrong. 
(4) No extension of time will be granted by the Director of the BLM. 
(5) Once the protest is received, the Director then asks the State Director to 
prepare and submit a response file, and then the Director will decide how to 
resolve the protest. (See attached, Protest Resolution Process for Regional Tier 
Decisions. ) 


Protests are decided according to first - standing of the protester, and second - the 
merits of the protest. 


Standing of the Protester 

(1) Protester must show that they have participated in the planning process. (The 
Director has traditionally interpreted this requirement to allow any level of 
participation, consistent with 43 CFR 1610.5-2(a)(2)(iv), to suffice.) 

(2) The supporting record is the basis for determining standing. 

(3) A protest may raise only issues submitted for the record during the planning 
process. (These issues could have been raised by anyone. The point here is that 
nothing new can be brought into the record and protested at this point.) 


Merits of the Protest 
The merits of a protest deal with whether BLM has followed established procedure 
and considered relevant information in reaching a decision. 


Implementation of a Plan or Plan Amendment Under Protest 
(1) Approval and implementation shall be withheld on any portion of an RMP or 
plan amendment being protested until final action has been completed on such 


48 





protest (43 CFR 1610.5-1(b)). 

(2) Before such approval is given, there shall be public notice and opportunity for 
public comment on any significant change in the proposed plan (43 CFR 1610.5- 
1(b)). (A determination of significant change is made by the responsible official. ) 
(3) All other portions of the RMP or plan amendment not being protested may be 
approved and implemented. 
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Implementation and Monitoring 


F 


Implementing the Decision 

Mitigation and other conditions found to be needed during the environmental analysis 
process and committed to as part of the decision will be implemented. BLM will do the 
following: 
- Carry out actions as described in the decision document. 
Include conditions in grants, permits, or other approvals. 
- Condition the funding of actions on mitigation and monitoring. 
- Upon request, inform cooperating or commenting agencies on progress in carrying out 
mitigation measures that have been proposed and that BLM has adopted in the decision 
document. 


NEPA Monitoring 
CEQ Regulations on Monitoring: 
- A monitoring and enforcement program shall be adopted and summarized where 
applicable for any mitigation (40 CFR 1505.2(c)). 
- Agencies may provide for monitoring to assure that their decisions are carried out and 
should do so in important cases (40 CFR 1505.3). 
- Upon request, release to the public the results of relevant monitoring (40 CFR 
1505.3(d)). 

The level and intensity of monitoring varies according to the purpose being served. In 
exercising authority to conduct NEPA-related monitoring, managers should carefully 
consider the purposes of monitoring. The purposes of NEPA monitoring are as follows 


a. To Ensure Compliance with NEPA Decisions. 
NEPA requires that decisions be implemented in accordance with the proper 
decision document. Some level of monitoring is usually needed to ensure that 
actions taken comply with the conditions and mitigation measures in the decision. 


b. To Measure the Effectiveness or Success of Decisions. 
Monitoring helps determine if decisions are achieving environmental objectives. 
NEPA requires monitoring the effectiveness of mitigation. Effectiveness 
monitoring may be desirable for decisions based on an EIS-level analysis, 
particularly when mitigation is crucial to achieving environmental objectives. In 
some cases decisions covered by an EA-level analysis should be monitored to 
ensure that the FONSI was accurate. Providing an empirical data base on impacts 
and effectiveness of mitigation, effectiveness monitoring is also useful for 
improving analytical procedures for future impact analyses and for designing 
mitigation and enhancement measures. 


Cc. To Evaluate the Validity of Decisions. 
Monitoring to determine if a decision continues to be the correct or proper 
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decision over time is another important purpose of monitoring. Although NEPA 
does not require such monitoring, evaluation monitoring goes beyond effectiveness 
monitoring and focuses on examining the validity of decisions. 


To Evaluate the Quality of NEPA Documents. 
The results of monitoring are also used to assess when BLM’s NEPA analysis base 
needs to be updated. 


1. 


at 


Rules-of-Thumb 








General Rules of Thumb 

(a) Never call an impact adverse or beneficial. 

(b) Never call an impact significant or insignificant in any document. 

(c) Where a standard exists, a finding must be made. For example, BLM must address 
impacts to prime and unique farmlands as required by the Surface Mining Control 
and Reclamation Act of 1977. Although prime and unique farmlands are rarely 
affected by BLM management, a negative impact declaration is needed because the 
legal standard exists. 

(d) An EA or EIS should include only information that is essential to making a 
reasoned choice among alternatives. 

(e) Always have a supporting record that documents the process followed and all data 
and factors considered during analysis. 

(f) The responsible official is responsible for assuring NEPA adequacy and may not 
abdicate this role to anyone. 

(g) Never write a NEPA document or follow an environmental process that is not 
provided for in the CEQ regulations or BLM's NEPA Manual and Handbook. 

(h) Incorporate mitigation in the description of the proposed action whenever possible. 

Rules of Thumb Specific to EA-Level Analysis 

(a) There are no such things as draft, supplemental, or revised EAs. 

(b) CEQ advises that an EA text not exceed 25 pages. 

(c) Although an EA may be prepared in only a few days, the typical timeframe consists 
of 60-180 days. 

(d) Never sign an EA. 

(e) Only the responsible official should sign the FONSI. 

(f) A significance determination is made only in a FONSI, never in an EA. 

(g) | The FONSI and supporting EA are separate NEPA documents with different 
documentation requirements. 

(h) The FONSI and the EA are analytical documents, not decision documents. 

(i) The List of Individuals and Agencies Consulted is for external contacts. BLM 


people are placed on the List of Preparers. 


Rules of Thumb Specific to EIS-Level Analysis 


(a) 
(b) 
(c) 
(d) 


(e) 


CEQ advises that the body of an EIS normally not exceed 150 pages (excluding 
appendixes) or in a complex case not exceed 300 pages. 

An EIS may be as short as 25 pages. 

The typical timeframe for preparing an EIS should be 9-18 months. 

The minimum timeframe for preparing an EIS should never be less than 7 months 
in order to satisfy "timing of agency action" requirements. 

The EIS is an analytical document, not a decision document. 
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Glossary 
administrative determination (AD): 


An administrative determination is a determination by BLM that NEPA documentation 
previously prepared by the BLM fully covers a proposed action (site specific) and no 
additional analysis is needed. 


analysis data: 
Analysis data is a statement drawn from research, professional judgment, or other sources, 


depicting the environmental effect that resulted when a given action was applied to a given 
set of environmental conditions. (This statement serves as the basis for predicting the 
impact expected when an action being considered is applied to the affected environment.) 
Analysis data sources include 

- Technical Research Reports 

- Professional Journals 

- Monitoring Reports 

- Study Results 

- Professional Judgment 

- Computer Model Results 

- Textbooks 

- Professional Articles 

- Inventory Data 

- Symposium Papers/Proceedings 

- Historical Records 


categorical exclusion (CX): 


A category of actions that do not individually or cumulatively have a significant effect on 
the human environment and that have been found to have no such effect in procedures 
adopted by a federal agency in implementing these regulations (1507.3) and for which, 
therefore, neither an environmental assessment nor an environmental impact statement is 
required. 


cooperating agency: 
Any federal agency other than a lead agency that has jurisdiction by law or special 
expertise with respect to any environmental impact involved in a proposal (or a reasonable 
alternative) for legislation or other major Federal action significantly affecting the quality 
of the human environment. The selection and responsibilities of a cooperating agency are 
described in 1501.6. A State or local agency of similar qualifications or, when the effects 
are on a reservation, an Indian tribe, may by agreement with the lead agency become a 
cooperating agency. 


cumulative impact: 
The impact on the environment that results from the incremental impact of the action 
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effects: 


when added to other past, present, and reasonable foreseeable future actions regardless of 
what agency (federal or nonfederal) or person undertakes such other actions. Cumulative 
impacts can result from individually minor but collectively significant actions taking place 
over a period of time. 


(a) Direct effects, which are caused by the action and occur at the same time and place; (b) 
Indirect effects, which are caused by the action and are later in time or farther removed in 
distance, but are still reasonably foreseeable. Indirect effects may include growth-inducing 
effects and other effects related to induced changes in the pattern of land use, population 
density, or growth rate, and related effects on air and water and other natural systems, 
including ecosystems. Effects and impacts as used in the CEQ regulations are 
synonymous. Effects include ecological (such as the effects on natural resources and on 
the components, structures, and functioning of affected ecosystems), aesthetic, historic, 
cultural, economic, social, or health, whether direct, indirect, or cumulative. Effects may 
also result from actions that have both beneficial and detrimental effects, even if on 
balance the agency believes that the effect will be beneficial. 


environmental assessment (EA): 


(a) A concise public document for which a federal agency is responsible and that serves to 
(1) briefly provide sufficient evidence and analysis for determining whether to prepare an 
environmental impact statement or a finding of no significant impact; (2) aid an agency's 
compliance with NEPA when no environmental impact statement is needed; (3) facilitate 
preparation of a statement when one is needed. 

(b) Shall include brief discussions of the need for the proposal, of alternatives as required 
by section 102(2)(E), of the environmental impacts of the proposed action and 
alternatives, and a listing of agencies and persons consulted. 


environmental document: 


The documents specified in 1508.9 (environmental assessment), 1508.11 (environmental 
impact statement), 1508.13 (finding of no significant impact), and 1508.22 (notice of 
intent). 


environmental impact statement (EIS): 


A detailed written statement as required by section 102(2)(C) of the National 
Environmental Policy Act. 


finding of no significant impact (FONSI): 


A document prepared by a federal agency briefly presenting the reasons why an action not 
otherwise excluded (1508.4) will not significantly affect the human environment and for 
which an environmental impact statement therefore will not be prepared. It shall include 
the environmental assessment or a summary of it and shall note any other environmental 
documents related to it (1501.7(a)(5). Ifthe assessment is included, the finding need not 
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repeat any of the discussion in the assessment but may incorporate it by reference. 


human environment: 
Interpreted comprehensively to include the natural and physical environment and the 
relationship of people with that environment. (See the definition of "effects" (1508.8).) 
This means that economic or social effects are not intended by themselves to require 
preparation of an environmental impact statement. When an environmental impact 
statement is prepared and economic or social and natural or physical environmental effects 
are interrelated, then the environmental impact statement will discuss all of these effects 
on the human environment. 


mitigation: 
(a) Avoiding the impact altogether by not taking a certain action or parts of an action. 
(b) Minimizing impacts by limiting the degree or magnitude of the action and its 
implementation. 
(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected 
environment. 
(d) Reducing or eliminating the impact over time by preservation and maintenance 
operations during the life of the action. 
(e) Compensating for the impact by replacing or providing substitute resources or 
environments. 


notice of intent (NOI): 


A notice that an environmental impact statement will be prepared and considered. The 
notice shall briefly: 

(a) Describe the proposed action and possible alternatives. 

(b) Describe the agency's proposed scoping process including whether, when, and where 
any scoping meeting will be held. 

(c) State the name and address of a person within the agency who can answer questions 
about the proposed action and the environmental impact statement. 


significantly: 
As used in NEPA requires considerations of both context and intensity: 


a. Context. This means that the significance of an action must be analyzed in several 
contexts such as society as a whole (human, national), the affected region, the affected 
interests, and the locality. Significance varies with the setting of the proposed action. For 
instance, in the case of a site-specific action, significance would usually depend upon the 
effects in the locale rather in the world as a whole. Both short- and long-term effects are 
relevant. 

b. Intensity. This refers to the severity of impact. Responsible officials must bear in mind 
that more than one agency may make decisions about partial aspects of a major action. 
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tiering: 
The coverage of general matters in broader environmental impact statements (such as 
national program or policy statements) with subsequent narrower statements or 
environmental analyses (such as regional or basinwide program statements or ultimately 
site-specific statements) incorporating by reference the general discussions and 
concentrating solely on the issues specific to the statement subsequently prepared. 
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Appendixes 


Appendix 1- NEPA Statutory, Regulatory, and Guidance 
Documents 


Appendix 2- DOIand BLM Categorical Exclusion Lists 
Appendix 3- Contracting Discussion Points 
Appendix 4- Using Available Research 


Appendix 5- Cooperating Agency, Lead Agency and Joint Lead 
Agency Status Questions and Answers 


Appendix 6- General and Program Specific Appeal Procedure 
Checklists 
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Appendix 1 


NEPA Statutory, Regulatory, and Guidance Documents 


Legislation 


The National Environmental Policy Act of 1969 (NEPA), as amended (Pub. L. 91-90, 42 
U.S.C. 4321 et seq.). Establishing a national policy for protecting and enhancing the 


environment, NEPA directs federal agencies to use a systematic interdisciplinary approach 
to ensure the integrated use of natural and social sciences and the design arts in planning 
and decisionmaking affecting the human environment. NEPA also established the Council 
on Environmental Quality in the Executive Office of the President. 


The Environmental Quality Improvement Act of 1970 (Pub. L. 91-224, 42 U.S.C. 


4371-4374). This act declares that there is a national policy for the environment, 
providing for the enhancement of environmental quality, as evidenced by existing statutes 
on the prevention, abatement, and control of environmental pollution, water and land 
resources, transportation, and economic and regional development. This act is intended 
(1) to assure that federal agencies conducting or supporting public works activities 
affecting the environment implement the policies established under existing law and (2) to 
authorize the Office of Environmental Quality to provide staff support to the Council on 
Environmental Quality. 


The Clean Air Act (Pub. L. 91-604, 42 U.S.C. 7609, 1970). This act authorizes the 
Environmental Protection Agency (EPA) to review and comment on the environmental 
impact of matters relating to EPA's responsibilities in any proposed legislation, proposed 
federal construction project, and other major federal agency actions and proposed 
regulations published by any federal agency. Such comments are to be made public. If 
public health, welfare, or environmental quality findings are unsatisfactory, determinations 
are to be published and referred to CEQ. 


Executive Orders 


Executive Order 11514. Protection and Enhancement of Environmental Quality (March 5, 
1970, as amended by E.O. 11991 of May 24, 1977). Prepared to further the purpose and 


policy of NEPA, this order established a policy for the Federal Government to provide 
leadership in protecting and enhancing the quality of the Nation's environment and for 

federal agencies to take measures to direct their policies, plans, and programs to meet 

national environmental goals. 
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CEQ Regulations and Guidance 


Regulations for Implementing the Procedural Provisions of the National Environmental 
Policy Act, as amended, (40 CFR Parts 1500-1508). Prepared by CEQ, these regulations 
set forth policies and procedures for all federal agencies in implementing NEPA. 


Forty Most Asked Questions Concerning CEQ's National Environmental Policy Act _ 
Regulations (46 FR 18026, 1981, as modified in 1986). In response to nationwide 
oversight meetings with federal, state, and local officials, CEQ published in the Federal 
Register responses to the most important or often asked questions concerning NEPA 
procedures. Question 20 on worst-case analysis was deleted in 1986 when the CEQ 
regulations implementing NEPA were amended. 


Guidance Regarding NEPA Regulations (48 FR 34263, 1983). As a result of a request for 
public comments on how federal agencies are implementing the CEQ regulations on 
NEPA, and later public meetings, CEQ issued guidance to federal agencies to help 

officials more efficiently manage the NEPA process. Topics covered include scoping, 
tiering, categorical exclusions, adoption procedures, contracting provisions, and selection 
of alternatives in licensing and permitting situations. 


Scoping Guidance (Memorandum for General Counsels, NEPA Liaisons, and Participants 
in Scoping, April 30, 1981; availability announced in 46 FR 25461, 1981). As part of its 
oversight responsibilities, CEQ conducted a special study of the scoping process and 
developed a series of recommendations for conducting scoping. This document defines 
scoping and provides advice for government agencies in conducting scoping, advice for 
public participants in scoping, and brief points for applicants. 


Interagency Consultation to Avoid or Mitigate Adverse Effects on Rivers in the 
Nationwide Inventory (Memorandum for Heads of Agencies; August 10, 1980). This 
memorandum sets forth procedures and guidance for interagency consultation to avoid or 
mitigate adverse effects on rivers in the nationwide inventory. 


Analysis of Impacts on Prime or Unique Agricultural Lands in Implementing the National 
Environmental Policy Act (Memorandum for Heads of Agencies; August 11, 1980). This 
memorandum provides guidance on how to more effectively analyze agricultural land 
impacts in the project planning process and under NEPA. 


Environmental Review Pursuant to Section 1424(e) of the Safe Drinking Water Act of 
1974 and its Relationship to the National Environmental Policy Act of 1969 
(Memorandum for Heads of Federal Agencies; November 19, 1976). This memorandum 
guides federal agencies in evaluating the impact of federally assisted projects on 
groundwater supplies. 
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State and Local Agency Review of Impact Statements (Memorandum for Heads of 
Departments and Agencies; January 9, 1973). This memorandum clarifies the relationship 


between the A-95 procedures for review and comment and the review of EISs required 
under NEPA, section 102(2)(c). 


Department of the Interior Manual Guidance 


Departmental Manual, Part 516, National Environmental Policy Act of 1969 (516 DM 
1-7). Prepared by the Office of Environmental Policy and Compliance (OEPC), this 


manual guidance sets forth policies and procedures to be followed by all agencies and 
organizational units within the Department of the Interior for complying with NEPA. 
BLM's NEPA responsibilities, guidance to applicants, major actions normally requiring an 
EIS, and categorical exclusions are discussed in 516 DM 6, Appendix 5. 


Departmental Manual, Part 511, Intergovernmental Review of Department of the Interior 
Programs and Activities (511 DM 1-8). This manual guidance sets policies and 


procedures for bureau and office compliance with Executive Order 12372, 
"Intergovernmental Review of Federal Programs," as amended, and the Department's 
implementing regulations under 43 CFR Part 9 (Appendix 1). The guidance complements 
procedures in 516 DM 1-7 for using existing notification, coordination, and review 
mechanisms to satisfy intergovernmental consultation requirements. BLM development 
projects or proposed actions covered by this manual are listed in 511 DM 7, Appendix 2. 


Department of the Interior, Office of Environmental Policy and Compliance Memoranda 
Environmental Statement Memoranda (ESM) issued by OEPC in effect as of July 12, 1995: 


ESM94-2, Procedures for Intra-Departmental Review of Environmental Statements 
Prepared by Bureaus and Offices. 


ESM94-3, Numbers of Review Copies of Environmental Statements Required by Other 
Federal and Federal-State Agencies, as amended. 


ESM94-4, State and Local Agency Review of Environmental Statements. 
ESM94-5, Environmental Impacts on Groundwater. 

ESM94-6, Nationwide Inventory of Potential Wild and Scenic Rivers. 
ESM94-7, Prime and Unique Agricultural Lands. 


ESM94-8, Time periods for Review of a Draft EIS. 
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ESM94-9, Federal and Federal-State Agency NEPA Contacts. 


ESM94-10, Federal and Federal-State Agencies with Jurisdiction by Law or Special 
Expertise on Environmental Quality Issues. 


ESM94-11, Federal and Federal-State Offices for Receiving and Commenting on Other 
Agencies’ Environmental Documents. 


ESM94-13, U.S. Public Health Service. 
ESM94-14, Other Environmental Review and Consultation Requirements. 
ESM94-15, National Environmental Policy Act; Pollution Prevention. 


ESM94-16, Procedures for Review and Approval of Bureau NEPA Appendices (516 DM 
6), Handbooks, Categorical Exclusions, and Other Procedures. 


ESM95-1, Memoranda in Effect. 
ESM95-2, Procedures for Approving and Filing Environmental Impact Statements. 


ESM95-3, Filing Guidance for Environmental Impact Statements.. 


Environmental Review Memoranda (ERM) issued by OEPC in effect as of August 17, 1994: 


ERM94-1, Memoranda in Effect. 


ERM94-2, Procedures for Reviewing Project and Environmental Reports prepared by or 
for Non-Federal Agencies. 


ERM94-3, Interim Guidance on Referrals to CEQ of Proposed Federal Actions Found To 
Be Environmentally Unsatisfactory. 


ERM94-4, Section 4(f) of the Department of Transportation Act. 


ERM94-5, Review of Applications to the Federal Energy Regulatory Commission 
(FERC). 


ERM94-6, Interventions in Proceedings of the Federal Energy Regulatory Commission 
(FERC). 


ERM94-7, Request for Copies of Non-Federal Review Documents. 
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Bureau of Land Management Guidance and Reference Matenals 


BLM Manual Section 1790, National Environmental Policy Act of 1969 (MS 1790). This 
manual sets forth BLM policies for complying with CEQ regulations (40 CFR 1500-1508) 
and departmental guidance (516 DM 1-7) on implementing the National Environmental 
Policy Act of 1969. 


BLM Handbook 1790-1, National Environmental Policy Act (H-1790-1). This handbook 
provides guidance on how to comply with procedures established in the CEQ regulations 
(40 CFR 1500-1508) and departmental guidance (516 DM 1-7) on implementing NEPA. 
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Appendix 2 


DOI and BLM Categorical Exclusion Lists 


Departmental Categorical Exclusions 
(516 DM Chapter 2, Appendix 1) 


The following actions are categorical exclusions (CX) pursuant to 516 DM 2.3A(2). However, 
environmental documents will be prepared for individual actions within these CX if the exceptions 
listed in 516 DM 2, Appendix 2, apply. 


1.1 Personnel actions and investigations and personnel services contracts. 

1.2 Internal organizational changes and facility and office reductions and closings. 

1.3. Routine financial transactions, including such things as salaries and expenses, procurement 
contracts, guarantees, financial assistance, income transfers, audits, fees, bonds and royalties. 

1.4 Law enforcement and legal transactions, including such things as arrests, investigations, 
patents, claims, legal opinions, and judicial activities including their initiation, processing, 
settlement, appeal or compliance. 

1.5 Regulatory and enforcement actions, including inspections, assessments, administrative 
hearings and decisions; when the regulations themselves or the instruments of regulations (leases, 
permits, licenses, etc.) have previously been covered by the NEPA process or are exempt from it. 

1.6 Non-destructive data collection, inventory (including field, aerial and satellite surveying and 
mapping), study, research and monitoring activities. 

1.7 Routine and continuing government business, including such things as supervision, 
administration, operations, maintenance and replacement activities having limited context and 
intensity; e.g., limited size and magnitude or short-term effects. 

1.8 Management, formulation, allocation, transfer and reprogramming of the Department’s 
budget at all levels. (This does not exclude the preparation of environmental documents for 
proposals included in the budget when otherwise required.) 

1.9 Legislative proposals of an administrative or technical nature, including such things as 
changes in authorizations for appropriations, and minor boundary changes and land transactions; 
or having primarily economic, social, individual or institutional effects; and comments and reports 
on referrals of legislative proposals. 

1.10 Policies, directives, regulations and guidelines of an administrative, financial, legal, 
technical or procedural nature; or the environmental effects of which are too broad, speculative or 
conjectural to lend themselves to meaningful analysis and will be subject later to the NEPA 
process, either collectively or case-by-case. 

1.11 Activities which are educational, informational, advisory or consultative to other agencies, 
public and private entities, visitors, individuals or the general public. 
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BLM Categorical Exclusions 
(516 DM Chapter 6, Appendix 5) 


5.1 NEPA Responsibility 


A. The Director/Deputy Director are responsible for National Environmental Policy Act 
compliance for Bureau of Land Management activities. 

B. The Assistant Director, Support Services, is responsible for policy interpretation, program 
direction, leadership and line management for Bureau environmental policy, coordination and 
procedures. 

(1) The Division of Planning and Environmental Coordination (P&EC) which reports to the 
Assistant Director, Support Services, has Bureauwide environmental compliance responsibilities. 
These responsibilities include program direction for environmental compliance and ensuring the 
incorporation and integration of the NEPA eek process into Bureau environmental 
documents. 

C. The Assistant Directors, Renewable Resources, Energy and Minerals Resources, and 
Management Services are responsible for cooperating with the Assistant Director, Support 
Services, to ensure that the environmental compliance process operates as prescribed within their 
areas of responsibility. This includes managing and ensuring the quality of environmental 
analyses, assigned environmental documents and records of decisions. 

D. The State Directors are responsible to the Director/Deputy Director for overall direction and 
integration of the NEPA process into their activities and for NEPA compliance in their States. 
The P&EC unit provides major staff support and is the key focal point for NEPA matters at the 
State level. 

(1) The District Managers are responsible for implementing the NEPA process at the District 
level. The P&EC unit provides major support and is the key focal point for NEPA matters at the 
District level. 

(2) The Area Managers are responsible for implementing the NEPA process at the resource 
area level. 


5.2 Guidance to Applicants 


A. General. 

(1) Applicants should make initial contact with the line manager (Area Manager, District 
Manager or State Director) of the office where the affected public lands are located. 

(2) If the application will affect responsibilities of more than one State Director, an applicant 
may contact any State Director whose jurisdiction is involved. In such cases, the Director may 
assign responsibility to the Headquarters Office or to one of the State Offices. From that point, 
the applicant will deal with the designated lead office. 

(3) Potential applicants may secure from State Directors a list of program regulations or other 
directives/guidance providing advice or requirements for submission of environmental 
information. The purpose of making these regulations known to potential applicants, in advance, 
is to assist them in presenting a detailed, adequate and accurate description of the proposal and 
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alternatives when they file their application and to minimize the need to request additional 
information. This is a minimum list and additional requirements may be identified after detailed 
review of the formal submission and during scoping. 

(4) Since much of an applicant’s planning may take place outside of BLM’s planning system, it 
is important for potential applicants to advise BLM of their planning at the earliest possible stage. 
Early communication is necessary to properly conduct our stewardship role on the public lands 
and to seek solutions to situations where private development decisions may conflict with public 
land use decisions. Early contact will also allow the determination of basic data needs concerning 
environmental amenities and values, potential data gaps that could be filled by the application and 
a modification of the list or requirements to fit local situations. Scheduling of the environmental 
analysis process can also be discussed, as well as various ways of preparing any environmental 
documents. 

B. Regulations. 

The following partial list provides guidance to applicants on program regulations which may 
apply to a particular application. Many other regulations deal with proposals affecting public 
lands, some of which are specific to BLM while others are applicable across a broad range of 
Federal programs (e.g., Protection of Historic and Cultural Programs--36 CFR part 800). 

(1) Resource Management Planning--43 CFR 1610; 

(2) Withdrawals---43 CFR 2300; 

(3) Land Classification--43 CFR 2400; 

(4) Disposition: Occupancy and Use--43 CFR 2500; 

(5) Disposition: Grants--43 CFR 2600; 

(6) Disposition: Sales--43 CFR 2700; 

(7) Use: Rights-of-Way--43 CFR 2800; 

(8) Use: Leases and Permits--43 CFR 2900; 

(9) Oil and Gas Leasing---43 CFR 3100; 

(10) Geothermal Resources Leasing--43 CFR 3200; 

(11) Coal Management--43 CFR 3400; 

(12) Leasing of Solid Minerals Other than Coal/Oil Shale--43 CFR 3500; 

(13) Mineral Materials Disposal--43 CFR 3600; 

(14) Mining Claims Under the General Mining Laws--43 CFR 3800; 

(15) Grazing Administration--43 CFR 4100; 

(16) Wild Free-Roaming Horse and Burro Management--43 CFR 4700; 

(17) Forest Management--43 CFR 5000; 

(18) Wildlife Management--43 CFR 6000, and 

(19) Recreation Management--43 CFR 8300. 


5.3 Major Actions Normally Requiring an EIS 


A. The following types of Bureau actions will normally require the preparation of an EIS: 
(1) Approval of Resource Management Plans. 
(2) Proposals for Wilderness, Wild and Scenic Rivers, and National Historic Scenic Trails. 
(3) Approval of regional coal lease sales in a coal production region. 
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(4) Decision to issue a coal preference right lease. 
(5) Approval of applications to the BLM for major actions in the following categories; 
(a) Sites for steam electric powerplants, petroleum refineries, synfuel plants and industrial 
facilities. 
(b) Rights-of-way for major reservoirs, canals, pipelines, transmission lines, highways and 
railroads. 
(6) Approval of operations that would result in liberation of radioactive tracer materials or 
nuclear stimulation. . 
(7) Approval of any mining operation where the area to be mined, including any area of 
disturbance, over the life of the mining plan, is 640 acres or larger in size. 
B. If, for any of these actions it is anticipated that an EIS is not needed based on potential 
impact significance, an environmental assessment will be prepared and processed in accordance 
with 40 CFR 1501.4(e)(2). 


5.4 Categorical Exclusions 


The Departmental Manual [516 DM 2.3A(3) & Appx 2] requires that before any action described 
in the following list of categorical exclusions is used, the exceptions must be reviewed for 
applicability in each case. The proposed action cannot be categorically excluded if one or more of 
the exceptions apply, thus requiring either an EA or an EIS. 


When no exceptions apply, the following types of Bureau actions normally do not require the 
preparation of an EA or EIS: 


A. Fish and Wildlife 


(1) Modification of existing fences to provide improved wildlife ingress and egress. 

(2) Minor modification of water developments to improve or facilitate wildlife use (e.g., modify 
enclosure fence, install flood value, or reduce ramp access angle). 

(3) Construction of perches, nesting platforms, islands and similar structures for wildlife use. 

(4) Temporary emergency feeding of wildlife during periods of extreme adverse weather 
conditions. 

(5) Routine augmentations such as fish stocking, providing no new species are introduced. 

(6) Relocation of nuisance or depredating wildlife, providing the relocation does not introduce 
new species into the ecosystem. 

(7) Installation of devices on existing facilities to protect animal life such as raptor electrocution 
prevention devices. 


B. Fluid Minerals 
(1) Issuance of future interest leases under the Mineral Leasing Act of Acquired Lands where. 


the subject lands are already in production. 
(2) Approval of mineral lease adjustments and transfers, including assignments and subleases. 
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(3) Approval of minor modifications or minor variances from activities described in approved 
development/production plans (e.g., the approved plan identifies no new surface disturbance 
outside the area already identified to be disturbed). 

(4) Approval of unilization agreements, communitization agreements, drainage agreements, 
underground gas storage agreements, compensatory royalty agreements, or development 
contracts. 

(5) Approval of suspensions of operations, force majeure suspensions, and suspensions of 
operations and production. . 

(6) Approval of royalty determinations such as royalty rate reductions. 


C. Forestry 


(1) Land cultivation and silvicultural activities (excluding herbicides) in forest tree nurseries, 
seed orchards, and progeny test sites. 

(2) Sale and removal of individual trees or small groups of trees which are dead, diseased, 
injured or which constitute a safety hazard, and where access for the removal requires no more 
than maintenance to existing roads. 

(3) Seeding or reforestation of timber sales or burn areas where no chaining is done, no 
pesticides are used and there is no conversion of timber type or conversion of nonforest to forest 
land. Specific reforestation activities covered include: seeding and seedling plantings, shading, 
tubing (browse protection), paper mulching, bud caps, ravel protection, application of non-toxic 
big game repellant, spot scalping, rodent trapping, fertilization of seed trees, fence construction 
around out-planting sites, and collection of pollen, scions and cones. 

(4) Precommercial thinning and brush control using small mechanical devices. 

(5) Disposal of small amounts of miscellaneous vegetation products outside established harvest 
areas, such as Christmas trees, wildings, floral products (ferns, boughs, etc.) cones, seeds and 
personal use firewood. 


D. Rangeland Management 


(1) Approval of transfers of grazing preference. 

(2) Placement and use of temporary (not to exceed one month) portable corrals and water 
troughs, providing no new road construction is needed. 

(3) Temporary emergency feeding of livestock or wild horses and burros during periods of 
extreme adverse weather conditions. 

(4) Removal of wild horses or burros from private lands at the request of the landowner. 
(5) Processing (transporting, sorting providing veterinary care to, vaccinating, testing for 
communicable diseases, training, gelding, marketing, maintaining, feeding, and trimming of 

hooves of) excess wild horses and burros. 

(6) Approval of the adoption of healthy, excess wild horses and burros. 

(7) Actions required to ensure compliance with the terms of Private Maintenance and Care 
Agreements. 

(8) Issuance of title to adopted wild horses and burros. 
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(9) Destroying old, sick, and lame wild horses and burros as an act of mercy. 
E. Realty 


(1) Withdrawal extensions or modifications which only establish a new time period and entail no 
change in segregative effect or use. 

(2) Withdrawal revocations, terminations, extensions or modifications and classification 
terminations or modifications which do not result in lands being opened or closed to the general 
land laws or to the mining or mineral leasing laws. 

(3) Withdrawal revocations, terminations, extensions, or modifications; classification 
terminations or modifications; or opening actions where the land would be opened only to 
discretionary land laws and where subsequent discretionary actions (prior to implementation) are 
in conformance with and are covered by a Resource Management Plan/EIS (or plan amendment 
and EA or EIS). 

(4) Administrative conveyances from the Federal Aviation Administration (FAA) to the State of 
Alaska to accommodate airports on lands appropriated by the FAA prior to the enactment of the 
Alaska Statehood Act. 

(5) Actions taken in conveying mineral interest, where there are no known mineral values in the 
land, under Section 209(b) of the Federal Land Policy and Management Act of 1976 (FLPMA). 

(6) Resolution of class one color-of-title cases. 

(7) Issuance of recordable disclaimers of interest under section 315 of FLPMA. 

(8) Corrections of patents and other conveyance documents under section 316 of FLPMA and 
other applicable statutes. 

(9) Renewals and assignments of leases, permits or rights-of-way where no additional rights are 
conveyed beyond those granted by the original authorizations. 

(10) Transfer or conversion of leases, permits, or rights-of-way from one agency to another 
(e.g., conversion of Forest Service permits to a BLM Title V Right-of-way). 

(11) Conversion of existing right-of-way grants to Title V grants or existing leases to FLPMA 
section 302(b) leases where no new facilities or other changes are needed. 

(12) Grants of rights-of-way wholly within the boundaries of other compatibly developed rights- 
of-way. 

(13) Amendments to existing rights-of-way such as the upgrading of existing facilities which 
entail no additional disturbances outside the rights-of-way boundary. 

(14) Grants of rights-of-way for an overhead line (no pole or tower on BLM land) crossing over 
a corner of public land. 

(15) Transfer of land or interest in land to or from other Bureaus or Federal agencies where 
current management will continue and future changes in management will be subject to the NEPA 
process. 

(16) Acquisition of easements for an existing road or issuance of leases, permits, or rights-of- 
way for the use of existing facilities, improvements, or sites for the same or similar purposes. 

(17) Grant of a short rights-of-way for utility service or terminal access roads to an individual 
residence, outbuilding, or water well. 

(18) Temporary placement of a pipeline above ground. 
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(19) Issuance of short-term (3 years or less) rights-of-way or land use authorizations for such 
uses as storage sites, apiary sites, and construction sites where the proposal includes rehabilitation 
to restore the land to its natural or original condition. 

(20) One-time issuance of short-term (3 years or less) rights-of-way or land use authorizations 
which authorize trespass action where no new use or construction is allowed, and where the 
proposal includes rehabilitation to restore the land to its natural or original condition. 


F. Solid Minerals 


(1) Issuance of future interest leases under the Mineral Leasing Act for Acquired Lands where 
the subject lands are already in production. 

(2) Approval of mineral lease readjustments, renewals and transfers, including assignments and 
subleases. 

(3) Approval of suspensions of operation, force majeure suspensions, and suspensions of 
operations and production. 

(4) Approval of royalty determinations such as royalty rate reduction and operations reporting 
procedures. 

(5) Determination and designation of logical mining units (LMUs). 

(6) Findings of completeness furnished to the Office of Surface Mining Reclamation and 
Enforcement for Resource Recovery and Protection Plans. 

(7) Approval of minor modifications to or minor variances from activities described in an 
approved exploration plan for leasable, salable and locatable minerals. (e.g., the approved plan 
identifies no new surface disturbance outside the areas already identified to be disturbed.) 

(8) Approval of minor modifications to or minor variances from activities described in an 
approved underground or surface mine plan for leasable minerals. (e.g., change in mining 
sequence or timing. ) 

(9) Digging of exploratory trenches for mineral materials, except in riparian areas. 

(10) Disposal of mineral materials such as sand, stone, gravel, pumice, pumicite, cinders, and 
clay, in amounts not exceeding 50,000 cubic yards or disturbing more than 5 acres, except in 
riparian areas. 


G. Transportation Signs 


(1) Placing existing roads in any transportation plan when no new construction or upgrading is 
needed. 

(2) Installation of routine signs, markers, culverts, ditches, waterbars, gates, or cattleguards 
on/or adjacent to existing roads. 

(3) Temporary closure of roads. 

(4) Placement of recreational, special designation or information signs, visitor registers, kiosks 
and portable sanitation devices. 
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H. Other 


(1) Maintaining plans in accordance with 43 CFR 1610.5-4. 

(2) Acquisition of existing water developments (e.g., wells and springs) on public land. 

(3) Conducting preliminary hazardous materials assessments and site investigations, site 
characterization studies and environmental monitoring. Included is siting, construction, 
installation and/or operation of small monitoring devices such as wells, particulate dust counters 
and automatic air or water samplers. 

(4) Use of small sites for temporary field work camps where the sites will be restored to their 
natural or original condition within the same work season. 

(5) Issuance of special recreation permits to individuals or organized groups for search and 
rescue training, orienteering or similar activities and for dog trials, endurance horse races or 
similar minor events. 

(6) A single trip in a one month period to data collection or observation sites. 

(7) Construction of snow fences for safety purposes or to accumulate snow for small water 
facilities. 

(8) Installation of minor devices to protect human life (e.g., grates across mines). 

(9) Construction of small protective enclosures including those to protect reservoirs and springs 
and those to protect small study areas. 

(10) Removal of structures and materials of nonhistorical value, such as abandoned automobiles, 
fences, and buildings, including those built in trespass, and reclamation of the site when little or no 
surface disturbance is involved. 

(11) Actions where BLM has concurrence or coapproval with another DOI agency and the 
action is categorically excluded for that DOI agency. 

(12) Rendering formal classification of lands as to their mineral character and waterpower and 
water storage values. 
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Appendix 3 


Contracting Discussion Points 


A. BLM Contracting Procedures. If it has the funding, BLM may choose to contract out the 
preparing of a NEPA document. After going through proper competitive procurement 
procedures, BLM would issue a contract to a qualified offeror. In competitive 
procurement, BLM has complete control over the scope and content of the EA or EIS and 
is responsible for ensuring that the contractor remedies any defects or deficiencies. 
Reporting directly to BLM, the contractor must perform according to contract standards. 
See BLM Handbook H-1510-6 for detailed guidance on competitive procurement 
procedures. The following general guidance applies when BLM awards a contract for 
preparing an EIS: 


Le The BLM manager responsible for preparing the EIS appoints a project manager 
and a technical proposal evaluation committee (TPEC) to work with the 
contracting officer and to give technical input into selecting the contractor as well 
as overseeing the contract. Using a systematic interdisciplinary approach, the 
project manager and the TPEC must ensure the document's adequacy, 
completeness, and accuracy. 


he The project manager should be given enough authority to represent BLM with the 
contractor. This person is usually termed the contracting officer's representative 
(COR). To provide continuity, the project manager should be the same person 
throughout the project. 


sh The project manager informs the contractor of all NEPA compliance requirements, 
including CEQ regulations (40 CFR 1500-1508), departmental requirements (516 
DM 1-7), and BLM requirements (NEPA Manual, MS 1790). All such 
requirements must be met, including those for public involvement. 


4. Contractors must execute a BLM-prepared disclosure statement specifying that 
they have no financial or other interest in the outcome of the project (40 CFR 
1506.5(c)). 

sy Generally, before starting work on an EIS, the contractor, BLM, or both should 


prepare a project management plan or its equivalent. Much of the information for 
the project management plan may have been incorporated into the statement of 
work or required to be part of the proposal. 


6. BLM is responsible for responding to comments received on the draft EIS. But 
the contractor may be required to organize the comments and prepare responses 
for BLM's later review and approval. 


te 
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BLM must independently review the EIS before its acceptance and take 
responsibility for its scope and contents (40 CFR 1506.5(c)). 


BLM is responsible for preparing the record of decision (ROD). 


Third-Party Contracting Procedures. A third-party contract is an option when BLM 
cannot prepare a required NEPA analysis due to time, budget, or other limitations, or 
when either BLM or the applicant requests that the applicant hire a contractor to prepare 
the EA or EIS. A third-party contract is one that the applicant for a proposal awards, 
through proper procedures, for preparing a NEPA document for BLM. But no direct 
BLM funding is involved in awarding a third-party contract. When the third-party 
contracting approach is used, a contract can be awarded fairly quickly. But a third-party 
contractor can be less responsive to BLM direction and needs, being under contract to the 
applicant rather than to BLM. The following guidance applies to third-party contracting 
for an EIS. 


I! 


BLM develops a memorandum of understanding (MOU) with the applicant and 
any other cooperating agencies to establish roles and to address cost 
reimbursement aspects of the project (see 43 CFR 2808.3-1, 2883.1-1 and BLM 
MS 1323). The MOU should provide for BLM to actively administer the contract, 
i.e. to work directly with the contractor on NEPA-related matters and provide 
technical direction in preparing the EIS. At this stage the nature and level of 
BLM's involvement are determined. For example, the MOU should state whether 
BLM, the contractor, or both will conduct scoping. The MOU should present the 
project's proposed schedule and the BLM estimated cost schedule, by quarter. The 
MOU should also address who will be responsible for printing the NEPA 
documents. The applicant and cooperating agencies should review the draft MOU 
and make any needed changes. The final MOU must be signed before further 
work is done on the project, particularly if this is a cost-reimbursable project (see 
DM 516 4.3 B.). By signing the MOU, the applicant states its willingness to 
finance the NEPA portion of the project. 


BLM independently develops a statement of work for the EIS, which along with 
the MOU generally includes or expands upon the information normally found in an 
EIS project management plan. BLM also develops the technical evaluation criteria 
for selecting a contractor. The applicant prepares contract cost criteria and obtains 
contract proposals. The applicant may also initially screen proposals. 


BLM and the applicant concurrently, but sometimes separately, evaluate the 
remaining proposals using the same technical evaluation criteria. Some general 
rules are as follows: for a simple evaluation, use no more than three evaluators; 
for a complex evaluation, use four or more evaluators; or for very complex 
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evaluation, consider establishing an evaluation committee that can include 
cooperating agency team members as suitable. BLM focuses its evaluation on the 
technical, managerial, and personnel portions of submitted proposals. The 
applicant focuses its evaluation mainly on costs. 


After the evaluations are completed, the applicant recommends its preferred 
project contractor to BLM, but BLM must select the contractor (40 CFR 
1506.5(c)). BLM then informs the applicant in writing of its selection. 
Occasionally, the applicant's selection process arrives at a different contractor than 
BLM's. If so, a compromise should be worked out. In the long run the applicant 
will benefit from meeting BLM's quality needs since BLM is ultimately responsible 
for the contents, completeness, and accuracy of the NEPA document and BLM 
must make the final decision. Nevertheless, because the applicant is financially 
responsible for the project's total cost, BLM needs to be sensitive to the estimated 
costs. 


Before the applicant awards the contract, the contractor must execute a BLM- 
prepared disclosure statement, specifying that the contractor has no financial or 
other interest in the project's outcome. (See 40 CFR 1506.5(c), and Federal 
Register, Vol. 48, Number 146, July 28, 1983, page 34266). BLM must keep this 
statement on file throughout the project's life. 


The applicant finalizes and awards the contract. 


The applicant can also be given permission to print the NEPA document. Should 
BLM elect to allow the applicant or third-party contractor to have the EA or EIS 
printed, the following steps must be taken to meet Title 44 U.S.C. and 
departmental and BLM publication standards (see BLM Draft Handbook H-1553): 


a. An MOU must be prepared, signed, and include the following language: 


"The applicant shall be responsible for stenographic, clerical, graphics, and 
layout services; printing to established BLM standards; and all costs for 
analyses, review (drafts), and final copies of the document prepared by the 
consultant. Foldout sheets and large maps shall be provided where 
possible. The Applicant shall be solely responsible for the costs of 
preparing and providing the number of copies of the draft and final 
document as may be necessary for public review, the cost of distribution as 
directed by BLM, including one copy suitable for reproduction by BLM 
and sixteen printed copies to BLM for their submission to the 
Superintendent of Documents." 


b. A publication index number must be obtained from BLM state printing 
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10. 


oh 


specialist/coordinator for the document and must be printed on the inside 
front cover of each copy. 


C. Sixteen copies of the finished document must be given to BLM state 
printing specialist/coordinator for printing standards review and forwarding 
to the Superintendent of Documents for depository requirements. The 
BLM state printing specialist/coordinator may direct the third-party 
contractor to send these 16 copies directly to the Superintendent of 
Documents. 


BLM tracks and monitors the actual BLM costs on a monthly basis, using BLM 
Form 1323-1 (June 1983), Reimbursable Project Log. 


BLM must respond to comments received on the draft EIS, but the contractor 
may be required to organize the comments and prepare responses for BLM's later 


review and approval. 


BLM must independently review the EIS before its acceptance and take 
responsibility for its scope and contents (40 CFR 1506.5(c)). 


BLM is responsible for preparing the ROD. 
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Appendix 4 


Using Available Research 


The following are a couple of examples showing how research data has been used in 
environmental analysis. 


Research: Fredricksen and Harr 1979 
Conclusions: The percentage of a logged over area that is denuded of vegetation and the 
area compacted from four timber harvest systems. 


Harvest Percentage of Area Harvested 

System Denuded of Vegetation Compacted Soil 

Tractor 35.1% 26.4% 

Highlead 14.8% 9.1% 

Skyline 12.1% 3.4% 

Aerial 6.0% Io 
The Proposal: 


The proposal is to harvest an estimated 33,460 acres annually for the next 10 years. 
Based on harvesting records from the past 5-7 years, the following mix of harvest systems 
is expected to be used: 


Harvest System Percent 
Highlead 78% 
Skyline 9% 
Tractor 8% 
Aerial 5% 


With the above information, the direct, indirect, and cumulative impacts may be assessed 
and expressed in quantitative and qualitative terms. For example, the total acres 
susceptible to erosion because of vegetation-denuded may be measured, as well as total 
acres suffering soil compaction. Such measurements can be used in assessing productivity 
loss on the site and in the area. 
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Another example follows. Morris et. al. (1970) found the following results on the total number of 
acres being broadcast burned after timber harvesting: 


Severity of Burn Percent of Area 
Severely burned 5.8% 
Moderately burned 22.2% 
Lightly burned 55.4% 
Unburned area 16.6% 


Based on past records, an assumption in the proposal is that an estimated 85 percent of 
the acres harvested annually would be treated by broadcast burning. 


Again, with the above information, the direct, indirect, and cumulative impacts may be 
assessed and expressed in quantitative and qualitative terms. For example, from the 
research material, one can quantitatively assess the number of acres that would be severely 
burned, the effects of a severe burn on soils, and ultimately the site's productivity. 
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Appendix 5 


Cooperating Agency, Lead Agency and Joint Lead Agency 
Questions and Answers 


Who may become a cooperating agency? 
Any Federal agency other than a lead agency which has jurisdiction by law or special 
expertise with respect to any environmental impact involved in a proposal (or 
reasonable alternative) for legislation or other major federal action significantly 
affecting the quality of the human environment. A State or local agency of similar 
qualifications or, when the effects are on a reservation, an Indian Tribe, may by 
agreement with the lead agency become a cooperating agency. The selection and 
responsibilities of a cooperating agency are described in § 1501.6 (40 CFR 1508.5). 


Why should BLM foster and participate in cooperating agency decisionmaking processes? 
To integrate NEPA requirements with other environmental review and consultation 
requirements with other agencies or governmental entities so that such reviews may run 
concurrently rather than consecutively (§ 1500.4 & .5). 


How is the selection of a cooperating agency determined? 
Upon request of the lead agency, any other Federal agency which has jurisdiction by law 
shall be a cooperating agency. In addition any other Federal agency which has special 
expertise with respect to any environmental issue, which should be addressed in the 
statement may be a cooperating agency upon request of the lead agency. An agency may 
request the lead agency to designate it a cooperating agency. 


What are the responsibilities of a cooperating agency? 

Each cooperating agency shall: 

- Participate in the NEPA process at the earliest possible time. 

. Participate in the scoping process. 

- Assume on request of the lead agency responsibility for developing information 
and preparing environmental analyses including portions of the environmental 
impact statement concerning which the cooperating agency has special expertise. 

- Make available staff support at the lead agency's request to enhance the latter's 
interdisciplinary capability. 

- Normally use its own funds. The lead agency shall, to the extent available funds 
permit, fund those major activities or analyses it requests from cooperating 
agencies. 

A cooperating agency may in response to a lead agency's request for assistance in 

preparing the environmental impact statement reply that other program commitments 

preclude any involvement or the degree of involvement requested in the action that is the 
subject of the environmental impact statement. A copy of this reply shall be submitted to 

CEQ. 
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How is the lead agency determined? 
Potential lead agencies shall determine by letter or memorandum which agency shall be the 
lead agency and which shall be cooperating agencies. The following factors (which are 
listed in order of descending importance) shall determine lead agency designation: 
(1) Magnitude of agency's involvement. 
(2) Project approval/disapproval authority. 
(3) Expertise concerning the action's environmental effects. 
(4) Duration of agency's involvement. 
(5) Sequence of agency's involvement. 


May a Federal, State, or other governmental entity act as a joint lead agency? 
Yes. Federal, State, or local agencies, including at least one Federal agency, may act as 
joint lead agencies to prepare an environmental impact statement pursuant to § 1506.2 
(§ 1501.5 (b)). However, the Departmental NEPA Manual (516 DM 2.4) states that “a 
non-Federal agency will not be designated as a joint lead agency unless it has duty to 
comply with a local or State EIS requirement that is comparable to a NEPA statement.” 


May two or more Federal agencies act as joint lead for a proposal? 
Recognizing that BLM has been joint lead with other Federal agencies (notably the FS) in 
the past, this has never been the intent under the CEQ regulations. CEQ intents that a 
single Federal agency be designated as lead so that one process 1s followed, which 
integrates each cooperating agency’s requirements. Section 1501.5(e&f) provides 
direction on how a single agency is to be designated as lead. 


What are the responsibilities of the lead agency? 

The lead agency shall: 

- Request the participation of each cooperating agency in the NEPA process at the 
earliest possible time. 

- Use the environmental analysis and proposals of cooperating agencies with 
jurisdiction by law or special expertise, to the maximum extent possible consistent 
with its responsibility as lead agency. 

- Meet with a cooperating agency at the latter's request. 


During which of BLM’s NEPA decisionmaking processes should cooperating agency status 
be afforded? 
Only during an EIS-level analysis. All direction regarding cooperating and lead agency 
designations in the CEQ regulations clearly applies only to an EIS-level analysis for a 
major federal action significantly affecting the quality of the human environment. 


Does this mean that cooperating agency status should not be used during BLM EA-level 
analysis processes? 


Again it must be recognized that there are some on-going and past BLM EA-level analysis 
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processes involving cooperating agencies. Field managers should never be faulted for 
using processes and procedures that they feel further achieves the purposes of NEPA. 
However, we must remember that it isn’t better documents and processes that count but 
better decisions. Therefore, the appropriate use of consultation and coordination with 
other agencies or governmental entities should suffice for any action that can result in a 


FONSI. 
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Appendix 6 


General and Program Specific Appeal Procedure Checklists 
General Appeals Procedures 
Any decision of an officer of the BLM is appealable (43 CFR Part 4). 
le A notice of appeal must be filed with the officer who made the decision within 30 days of 
the date of publication or date of service [4.411(a)]. No extension of time will be granted 


for filing the notice of appeal [4.411(c)]. 


z A decision will not become effective (or implementable) during the time in which a person 
may file a notice of appeal [4.21(a)(1)]. 


By. A decision will become effective (and implementable) on the day after the expiration of the 
time during which a person may file a notice of appeal [4.21(a)(2)]. 


4. A petition for a stay pending appeal may be filed together with the timely notice of appeal 
[4.21(a)(2)]. 
ae Any party, including the officer who made the decision being appealed, may file a response 


to the stay petition within 10 days after service [4.21(b)(3)]. 


6. The officer who made the decision is required to promptly transmit the complete original 
case file record to IBLA, including the original notice of appeal. IBLA has defined 
promptly as within 10 working days of receipt of the notice of appeal, however, IBLA has 
been flexible on the time period depending on the circumstances. Field offices should 
inform both the State Office and Field Solicitor's office upon receipt of a notice of appeal. 
(Make and retain a complete copy of the case file transmitted to IBLA in the originating 
office. ) 


t) A decision, or that portion of a decision, for which a stay is not granted will become 
effective immediately after the director or an appeals board denies or partially denies the 
petition for a stay, or fails to act on the petition within 45 calendar days of the expiration 
of the time for filing a notice of appeal [4.21(a)(3)&(b)(4)]. 


8. The appellant shall file a statement of reasons, statement of standing, written arguments, 
briefs, etc., with IBLA within 30 days after the "Notice of Appeal" was filed. The IBLA 
will permit the appellant to file additional statements of reason and written arguments or 
briefs within this same 30-day period [4.412(a)]. 


9. The appellant shall serve a copy of the notice of appeal and any statement of reasons, 


10. 





written arguments, or briefs on each adverse party named in the decision, not later than 15 
days after filing such document [4.413(a)]. Failure to serve within the time required will 
subject the appeal to summary dismissal [4.413(b)]. 


Any party served with a notice of appeal and wishes to participate must file an answer 
with IBLA within 30 days after service of the notice of appeal, statement of reasons, 
written arguments, or briefs, and any additional statements or briefs. Such party must also 
serve the answer on the appellant not later than 15 days there after [4.414]. Answers by 
the BLM are not mandatory. Failure to file an answer will not result in a default against 
BLM. However, the IBLA encourages BLM to file answers and in some cases may 
require BLM to file an answer. BLM answers should be coordinated through the field 
solicitor. 
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Grazing Decision Appeal Procedures 


A proposed grazing decision is issued. 


1. 


4b. 


Any applicant, permittee, lessee or any other person adversely affected may protest a 
proposed grazing decision (43 CFR 4.470). 


The protest must be filed within 15 days of receipt of the decision or proof of service 
(certified mail - return receipt requested) of the decision with the authorized officer. A 
protest should clearly and concisely state the reasons why the proposed decision is 
believed to be in error. 


If no protests are received, the proposed decision becomes the final decision without 
further notice unless otherwise provided in the proposed decision. When protests are 
received, the authorized officer considers the facts of the protest and issues a final 
decision. 


Any applicant, permittee, lessee or any other person adversely affected by the final 
decision may file an appeal and petition for stay of the decision pending final determination 
on the appeal. The appeal and petition for stay must be filed with the authorized officer 
within 30 days following receipt of the final decision, or 30 days after the date the 
proposed decision becomes final. 


A final decision may be issued without issuing a proposed decision in situations of 
resource deterioration or unauthorized use, which becomes full force in effect as of the 
date of the decision [4110.3-3(b) or 4150.2(d)]. In such cases, the full force in effect will 
remain so unless a stay is granted through the Office of Hearings and Appeals in 
accordance with 43 CFR 4.21. 


The statement of reasons must be filed along with the notice of appeal. 


The authorized officer shall promptly forward the appeal transmittal package (appeal file) 
to the State Director. An acceptable timeframe for transmittal is 30 days from receipt of 
the notice of appeal [Reed B. Robison v. Bureau of Land Management, 120 IBLA 181, 
184 (1991)]. 


Within 30 days after receipt of the appeal, the State Director must transmit the appeal file 
to the Office of Hearings and Appeals (OHA). 


Within 30 days after receipt of the appeal, the State Director may file on behalf of the 
authorized officer a written motion, serving a copy thereof upon the appellant, requesting 
that the appeal be dismissed [4.470(d)]. The appellant may file a written answer within 20 
days after service of the motion upon him by the State Director. The appeal, motion to 
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17) 


14. 


dismiss, proofs of service, and answers will be transmitted to OHA. 


An administrative law judge (ALJ) makes the determination to either dismiss the appeal by 
written order or to hear the appeal. 


If dismissed, the appellant has a 30-day right of appeal on the dismissal order to IBLA. 


If the ALJ decides to hear the appeal, a hearing date is set. (A 30-day notice of hearing 
must be provided to the appellant by BLM prior to the hearing date.) 


During the hearing, briefs are submitted by all sides involved to the ALJ. 
The ALJ renders a decision which initiates a 30-day right of appeal by any side to IBLA. 
IBLA conducts its review following the general appeal procedures under 43 CFR part 4 


and issues a decision. This decision constitutes the final decision of the Department of 
Interior. 
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Public Land Decision Appeal Procedures 


Petition-Application for Classification of Public Land Process. 


Proposed and initial classification decisions are issued by the authorized officer in accordance with 
43 CFR 2450. 


* 


Proposed classification decision may be protested to the State Director by any interested 
party within 30 days of the date of service. 


Initial classification decision may be protested to the Secretary by any interested party 
within 30 days of service. 


If no protest is with the Secretary, or if the Secretary does not intercede within 30 days of 
receiving the protest, the initial classification decision becomes the final order of the 
Secretary. 


In situations when an adjudicative decision is issued on an application, the adjudicative 
decision is appealable to IBLA under the general appeal procedures of 43 CFR Part 4. 


Notice of Realty Action (NORA) Process for R&PP Classifications. 


A NORA is issued by the authorized officer and is published in the Federal Register. 


* 


The published NORA provides a 45-day opportunity for the public to comment to the 
issuing officer. 


If no adverse comments are received, classification becomes final, effective 60 days after 
publication of the NORA in the Federal Register. 


If adverse comments are received, the authorized officer prepares the analysis and 
forwards recommendations to the next higher level (usually the State Director). 


The recommendations are reviewed, and the State Director either affirms, modifies, or 
vacates the NORA. 


If affirmed, advises protestant(s) by certified mail (other interested parties by regular mail) 
of the decision, providing 30 days from date of service to comment/protest the decision to 
the Secretary. 


If modified by changes in acreage or a significant change in use, the NORA is republished 
in the Federal Register the date of which initiates a 45-day comment period to the 
Secretary. 
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; If no adverse comments are received, or the Secretary does not exercise his authority to 
review, the State Director's decision becomes the final order of the Secretary. 

; If vacated, 


" If timely adverse comments are received, the Secretary requests an analyze of the 
comments be conducted by the State Director. 


The Secretary decides whether or not to exercise supervisory authority, and advises all 
parties. 
7 Classification, if approved, becomes effective upon completion of administrative review. 


Notice of Realty Action (NORA) Process. 


A NORA is issued by the authorized officer and is published in the Federal Register. 


+ The published NORA provides a 45-day opportunity for the public to comment to the 
issuing officer. 


* In the absence of any adverse comments, BLM may proceed with the proposed action. 

% If adverse comments are received, they are treated as protests and reviewed by the issuing 
officer. 

: An adjudicative decision is issued by the District Manager or State Director which is 


appealable to IBLA under the general appeal procedures of 43 CFR Part 4. 


Adjudicative Decision Process. 


When a party files an application to use or acquire public lands or interests, an adjudicative 
decision is issued by the District Manager or State Director which is appealable to IBLA under 
the general appeal procedures of 43 CFR Part 4. 


Contest and Hearing Process on Lands Actions. 


When a claim or entry is made on public land, a field exam and report is made to determine the 
validity of the claim or entry, or when cancellation of a right-of-way (FLPMA sec. 506), permit or 
lease (FLPMA sec. 302) is contemplated: 

: If a field official recommends against approval the State Director contests the claim or 
entry by issuing a complaint in writing. 
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The claimant or entryman has 30 days from date of service of the complaint to answer the 
charges. 


If an answer is filed with the State Director, the contest file is forwarded to the Office of 
Hearings and Appeals (OHA) which assigns an administrative law judge (ALJ). 


The ALJ makes the determination to either dismiss the contest by written order or hear it. 
If dismissed, the contestant has a 30-day right of appeal on the dismissal order to IBLA. 


If the ALJ decides to hear the appeal, a hearing date is set. (A 30-day notice of hearing 
must be provided to the contestant. ) 


During the hearing, briefs are submitted by all sides involved. 
The ALJ renders a decision which initiates a 30-day right of appeal by any side to IBLA. 
IBLA conducts its review following the general appeal procedures under 43 CFR part 4 


and issues a decision. This decision constitutes the final decision of the Department of 
Interior. 


Withdrawal Process. 


A notice of a withdrawal application is published in the Federal Register (FR) (43 CFR 2300). 


* 


The FR notice initiates a 90-day period for the public to provide written comments or 
request a public hearing. 


The State Office prepares the reports, drafts the PLO, and sends this package, along with 
the State Director's recommendation to the Secretary for final action. 


The Secretary makes the decision to either issue a public land order which is published in 
the Federal Register, or deny the withdrawal application. 


This decision constitutes the final decision of the Department of Interior. 
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BLM Library 
Denver Federal! Cen 
Bldg. 50, OC-S2" 
P.O. Box 25047 
Denver, CO 802 




















